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Legal Institutes on the New Rules 
of Civil Procedure 


Two volumes of the proceedings of legal institutes on the subject of the Rules of Civil Pro- 
cedure for the District Courts of the United States are now available. The Cleveland proceed- 
ings contain the rules themselves, the notes of the Advisory Committee, illustrative forms, 
tables of cross references, bibliography, and comprehensive index. The proceedings of the 
Washington and the New York Institutes, in one volume, with elimination of material appear- 
ing in the Cleveland proceedings, are now available. 


These two books published by the American Bar Association contain full discussion of 
the rules by members of the Advisory Committee which drafted them and by other eminent 
lawyers, law teachers and jurists. The speakers at these Institutes disclaim any authority 
to interpret the Rules, but the discussions are illuminative and the answers to questions pro- 
pounded at the meetings show how most difficulties are removed by reference to applicable 
rules. The Attorney General of the United States ordered 1,500 copies of each volume and 
supplied a copy to every federal judge and to the members of the legal staff of the Depart- 
ment of Justice. 


SPEAKERS 


At the Cleveland Institute 
Members of the Advisory Committee: 


William D. Mitchell of New York, Chairman Robert G. Dodge of Boston 
Edgar B. Tolman of Chicago, Secretary Prof. Edson R. Sunderland of Ann Arbor, Michigan 


Dean Charles E. Clark of New Haven, Conn., Judge George Donworth of Seattle 
Reporter 


At the Washington Institute 
Members of the Advisory Committee and Other Speakers: 


Edgar B. Tolman 

Dean Charles E. Clark 

Judge George Donworth 

Hon. Homer S. Cummings, then Attorney General 
of the United States 

Hon. D. Lawrence Groner, Chief Justice, United 
States Court of Appeals for the District of 
Columbia 


Hon. Alfred A. Wheat, Chief Justice, District Court 
of the United States for the District of Columbia 

Hon. Oscar R. Luhring, Justice, District Court of the 
United States for the District of Columbia 

Hon. W. Calvin Chesnut, Judge of the United States 
District Court for the District of Maryland 

Prof. William W. Dawson of Western Reserve Uni- 
versity Law School 








At the New York Institute 
Members of the Advisory Committee: 


Dean Charles E. Clark 
Judge George Donworth 


Orders are now being taken by the American Bar Association. 


Prof. Edson R. Sunderland 
Robert G. Dodge 


William D. Mitchell 
Edgar B. Tolman 


AMERICAN BAR ASSOCIATION 
1140 North Dearborn, Chicago, Ilinois 


Please send me immediately: postage prepaid: a copy of the Proce 


Federal Rules, for which I am enclosing (money order) (check) for $3.00 
check here 


a copy of the Proceedings of the Washington-New York Institute on the Federal Rules, for which I am enclosing 


(money order) (check) for $2.00 
check here 


of the Cleveland Institute on the 
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Ever Since the Official 
United States Code 


was enacted 


the 


U. S. Code Annotated 


— Cited U.S.C. A. — 


has given the American Bar a Federal 
Statute Service which has met every test 


Judges and Lawyers from every section of the country 


have unreservedly endorsed the unique and convenient style of the small unit 
volumes — the completeness of the Annotations — the informative Historical 
Notes — the promptness of the Up-Keep Service — and the expert Indexing. 


"Indispensable" — “Universally Cited" 


A U. S. Circuit Court of Appeals Judge said — 


"| find the U.S.C.A. indispensable in my work. 


It is to be observed that 


it is now universally cited to the practical exclusion of other statutory ret- 


erences. The fullness of the Annotations makes for exceptional convenience 


in prompt location of pertinent citations.” 


The U.S.C.A. is Identical in 
Text and Arrangement with 
the Official Code — A cita- 
tion to one is always a cita- 


tion to the other. 


The U.S.C.A, is always up 


to date. 


Cumulative Pocket Parts 
augmented by Pamphlet 
Service issued at frequent 
intervals keep the user in- 
formed at all times both a 
to the latest enactments 
and the latest Court Con 


structions. 


A special Current Service 
brings U.S.C.A. subscrib 
ers — without additiona 
charge —all laws of Cor 
gress promptly as enacted. 


Indispensable during Ses- 
sions of the Congre 


Let us send you full details including attractive terms 


WEST PUBLISHING CO. 


St. Paul, Minn, 


EDWARD THOMPSON CO. 


Brooklyn, N. Y. 
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CURRENT EVENTS 


Atlanta Institute of Labor Law Hears Problem Discussed 

from All Angles—Dean James M. Landis, Adminis - 

trator Elmer F. Andrews, Chairman J. Warren Madden 

of the National Labor Relations Board, Congressman 

Ramspeck and Mr. Pope F. Brock of the Atlanta Bar 
Deliver Addresses 


NCOURAGED by the signal suc- 
E, cess of the Institute on Federal 
Rules, held in Atlanta last September 
before 600 lawyers from various south- 
ern States, the sponsors presented an 
encore in April, The Atlanta Institute 
of Labor Law. It designed to 
satisfy the general practitioner’s need 
for a clearer understanding of the prin- 
ciples of labor law, a now important 
subject upon which few lawyers re- 
ceived law school instruction. 


was 


Mr. E. Smythe Gambrell, of the At- 
lanta bar, and formerly Chairman of 
the Conference of Bar Association 


Delegates of the American Bar Asso- 
ciation, served as Director of the In- 
stitute and presided at the sessions. 
Dean James M. Landis of Harvard 
Law School opened with a discussion 
‘f “The Evolution of Labor Law.” He 
traced the march of judicial 
thought from the early notion that a 
‘ombination of workingmen for joint 
negotiation was an unlawful conspiracy 
to the current approval of the statutory 
right to collective bargaining, as em- 
hodied in the Railroad Labor Act and 
the Wagner Act. He called attention 
to the part once played by the injunc- 
tion in labor disputes, and explained 
how it became increasingly important, 
and a readily available weapon of the 
employer in controversies with labor, 
until at length Norris-LaGuardia 
\ct reversed the trend. The discussion 
by Dean supplied the back- 
ground for the exposition of current 
problems by the speakers who followed. 
Honorable Elmer F. Andrews, Ad- 


slow 


the 


Landis 


ministrator of the Wages and Hours 
Division of the Department of Labor, 
in his address dealt principally with the 
history of laws regulating wages and 





hours. He reviewed the record of 
state legislation upon wages and hours, 
and concluded that only by federal laws 
could adequate standards be maintained. 
At the conclusion of his address, he sub- 
mitted to questions. They came in 
abundance. Like a good soldier, he re- 
solved every doubtful issue in favor of 
the government, but in so doing de- 
lighted the audience with his wit and 
humor, and with his incisive comments 
upon the scope and nature of the Fair 
Labor Standards Act. 


Chairman Madden Answers Cur- 
rent Charges of Unfairness 


The second day of the Institute began 
with an address by Dr. J. Warren Mad- 
den, Chairman of the National Labor 
Relations Board. He took time to 
answer charges, now current in the 
press, that the Board’s rulings are not 
fair to employers. He stated: Of all 
the charges filed against employers, the 
Board after preliminary investigation 
rejects 40% as without foundation, and 
dismisses them forthwith. Another 
15% are eliminated by voluntary with- 
drawal before trial. Some more are 
settled. After this sifting process, 
some 40% remain to be tried. Of these, 
statistics as to Board rulings upon 
charges of discriminatory discharge in 
violation of the Act show that one- 
fifth are decided in favor of the em- 
ployers, and four-fifths against them. 
Dr. Madden expressed the view that 
these figures disprove the charge of un- 
fairness. 

At the close of his address, Dr. Mad- 
den submitted to questions from the 
floor. For an hour the lawyers plied 
him with questions, and his answers 
proved most interesting. Queried about 


361 


the pending proposed amendments to 
the National Labor Relations Act, Dr. 
Madden replied that in his opinion no 
substantial amendment is necessary. 
Questioned concerning the amendment 
to give an employer the right to file a 
petition for an election among its em- 
ployees to determine what, if any, union 
is entitled to recognition as representa- 
tive of its employees, Dr. Madden 
thought the change unnecessary, and 
that no harm results now when the em 
ployer is not allowed to petition for an 
election. 


Board's Process of Deciding Cases 


Particular interest centered around 
the account of the Board’s process of 
deciding cases. It has delegated the 
function of presiding over hearings to 
some thirty-five Trial Examiners, who 
perform functions similar to those of 
special masters in equity cases. If the 
findings of the Trial Examiner are ex- 
cepted to, the case is presented to the 
Board for decision. The number and 
complexity of cases to be decided by 
the Board are so great that it would be 
a virtual impossibility for the Board 
to read the record or transcript of the 
testimony in each case. Therefore, the 
Board has a reviewing staff of young 
lawyers under the direction of the As- 
sistant General Counsel of the Board. 
Each case is assigned to one of the 
lawyers on this reviewing staff. He 
reads the record in its entirety, and 
prepares an analysis. This is checked 
for thoroughness and adequacy by the 
Assistant General Counsel. The staff 
member who prepared the analysis and 
the Assistant General Counsel then dis- 
cuss the case with the Board. The 
Board makes the decision. It has not 
read the record, but has had the benefit 
of an analysis and summary. This, ac- 
cording to Dr. Madden, is similar to 
the practices of many appellate court 
judges who use their secretaries as un- 
official reviewing staffs to save them 
the arduous task of perusal of the entire 
record of each case. 

Some of the audience questioned the 
constitutionality of this procedure, but 
Dr. Madden thought it constitutional, 





3¢ 2 


and the only practical method 
patching the volume of busin t 
now devolves upon the Board 


Contends Act Has Not Been Cor- 


rectly Interpreted 
The next speaker was Congre 
Atlanta, the sex 
ranking member of the House Commit 
As one 


Robert Ramspeck of 
tee on Labor. who partici 
in drafting the 
Act, he 

had not been interpreted as intended 


National La 
tions contended that the law 


and advocated the abolition of the pre 


ent National Labor Relations Board 
and the creation of a new five-mar 
board with diversity of party and g 
graphical representation. He tool LK 
with Chairman Madden as to the ad 
visability of permitting employe t 
fle petitions for elections to determin 
what, if any, union is authorized t 


represent employees in 
He contended. in 


Wagener believed. that the 


gaining. 
Senator 


Wagner Act gave employers that right 
to file petitions, and criticized the Be | 
for ruling to the contrary 

Mr. Ramspeck criticized the ittitucde 


of business men who 


opposed all fed 
eral labor legislation. He thought that 
by cooperating in drafting such laws 
they could provide adequat 
that 
phrased entirely by labor 

The last Mr 


Brock, distinguished Atlanta lawver ex 


might be wanting in statute 


speaker 


was 


perienced in labor litigation In his 
opinion the measures of the present ad 
ministration have failed to solve th 


central problem of unemployment. He 
thought that substantial revision of fed 
eral labor legislation is desirable 
Referring to the Wagner Act, Mr 
Brock expressed these opinions: At the 
time of the adoption of the law, the 
people thought that it would mere i 
sure to all employees covered by it an 
untrammelled freedom of choice upon 
the question of whether or not they 
would 
Board administering the 


join a labor organization he 
Act. howe 
that 


was thoroughly persuaded 


employee should belong t 1 union, 


every 
and 
indeed would do so if not restrained in 
That state of 


Board to 


his choice. ind caused 
the approach 
to the decision of contested cases com- 
The Act, and the Board 


in its administration, had been a for- 


have a partial 
ing before it 


midable weapon in the organizing can 
paigns of labor unions 

Charges Biased Administration 
of Act 


Mr. Brock charged that the Wagner 
Act had a meaning different from what 
the public intended, and that the ad 
ministration of the law had been biased 

In evaluating the Fair V.abor Stand 





irds Act, Mr. Brock the 
vagueness and uncertainty in the Act 


deplored 


and the position taken by the Admin- 
istrator. He predicted that it would 
eventually result in the disruption of 
business and employment, particularly 
in the and 
federal 


South. He was pessimistic 
dubious about the future of 
labor policy 

This Institute was surprisingly su 
cessful for one devoted to a subject so 
highly specialized. It was another illus- 
tration of the the 


Emersonian idea of 


popularity of the world’s best mouse- 
trap. By having the very best speakers 
ivailable upon the subject, it became a 


Mecca for lawyers eager to return to 
chool to sit again at the feet of the 
masters of thought and 
Those who attended thought it 
orth while. 
Particularly, credit 


knowledge 


well 


should be 


fiven 


to the very able work of the Director, 
Mr. E. Smythe Gambrell, who secured 
the best talent, directed the organiza 


tion, and presided during the forums 
so skillfully as to encourage a particu 


Credit 


larly helpful series of questions. 
ilso should be given to Dean Hilkey of 
Emory Law School and President Wil- 
H. Sibley of the Atlanta Bar As- 
their vision in encourag- 


liam 
sociation for 
ing and backing this Institute 

The 
Law School of Emory University, 


the cooperation of the Atlanta Bar As 
sociation, 


Institute was sponsored by the 
with 
and associate sponsors were 
Club of Atlanta, the 
Law of the University of 
and Mercer University, the 
Georgia Bar Association, and 
associations of the southeastern 


the I awyers 
Schools of 
Georgia 
similar 
States. 
Attendance was 329, drawn from seven 
States, and included lawyers, large em- 
ployers, leaders of labor, and interested 
ymen 
WALTER G. COOPER, 
Member of Atlanta Bar 


Large Number of Contes- 
tants in Ross Essay Contest 


INETY-TWO essays were 
mitted by members of the Ameri 


can Bar Association in competition for 


the 


the prize established by a bequest in the 


will of the late Erskine M. Ross, of 
Los Angeles, California, who was a 
member of the United States Circuit 


Ceurt of Appeals for the Ninth Cir- 
cuit, and was deeply interested in the 
\merican the 
adequate discussion of the legal aspects 
of vital public questions. 

This year’s timely topic for the essays 

“To What Should the De- 
cisions of Administrative Bodies Be Re 
viewable by the Courts,” 
cash prize is $3,000. 


Bar Association and in 


Extent 


and this year’s 
The number of 
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competitors is the 


of the Ross Essay Bequest nd it is 
believed that, as last year, many of the 
leading lawyers, judges, law school 
teachers, and representative dmin 
istrative agencies, throughout the coun 
trv, have entered the competitior 

The award will be made by the Board 
of Governors at its meeting in Wash 
ington, D. C., on May 8th The com 
niittee which is examining this year’s 


essays and will recommen 
is composed of Ju lee Je sse F. Adkins 
of the United States District Court for 
the District of Columbia; Professor Ed 
win Borchard, of the Yale Law School; 
and Ex-Judge William L. Ra of 


New York, former President of the As- 


sociation. The topic ior the 1940 Ross 
IK ssay competition will be selected and 
announced at the San Francisco meet 
ing in July. 
The will of Tudge Ross has lately 
been construed by the California Court 
| -_ } 


to authorize the printing and distrib 


tion of the winning essay each year 


as an expense of operating the bequest 
The Court strued the will to 
provide for the offering of “a prize 
than the divi n of the total 
amount among the winners of first, se 


also cot 
rather 


ond and third places, etc. 


In addition to the honor, the money 
prize under the R¢ bequest the 
largest open to competition among mem 


bers of the American Bar Association, 


and it is expected that the number of 


competitors will increase from year to 


vear. 


Maryland Raises Admission 
Standards 


‘J H recent passage the |] egis 
lature of the bill to require future 


beginning law students to produce evi 
> t 

dence of having completed two years of 

college education, Maryland becomes 


the forty-first state in the Union to 
adopt the two-vear college requirement 
The State Bar Association went or 
record in favor of such a rule a number 
of years ago and strenuous efforts have 


been made in recent years to secure the 
adoption of this requirement. Credit for 
the should go to 


passage of! measure 


the Maryland State Bar Association 
the Baltimore Bar Association, and the 
State Board of Law Examiners, and 


13 1 1 


special mention should be made of the 


long-continued and finally successful 
efforts of Mr. J. Maulsby Smith, Secre« 


tary of the Character Committee for 
Baltimore Citv and forme 
the Joint Legal 
tion of the Maryland State Bar 


Baltimore City 


Chairman of 
Committee Educa 
A ssoci 
ation and the 3ar Asso- 
ciation 

The bill provides that every 
who begins the study of law after June 


tudent 






sa 
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f college educ 1 those begi 
ling sucl June 1, 194 
must have s Of college 

rk. The t rement is less 
tringet t the states 
howeve ¢ tished by the 
completi¢ 1 of thirty-six 
semest | versity o col 
lege recog Marvl 1 State 
VWepartment 


New Development in Legal 
Institutes at University 


of Michigan 


VIL VV evga insti 
tutes € y ploneered yy the 


Universit) ol fal | iW School 
which ant gal institute to be 
held on it t Ann Arbor June 
2a 23 ind 24 ibjects of Ta 





iems 
Visiting | be provided with 
living acc in the classi 
dormitories of t famous Cook Law 
Quadrangle nd f three days regis 
trants at the | literally go 
back to school titutes have as a 
rule been o the lawye ind 
made as a ossible to the 
ott be 2 ¢ t late atternoon 
( evening ry s resulted in large 
é en responsible for 
1 spread ot the institute idea 
United State The Michigan 
» get t yer away from his 
\ I t id court cal 
l distractions, and 
ring | I ( pus where he 
an renew his laintance with the 
clas s undivided at 
tention to d tf important de 
velopments cts which have 
practical val every-day work. 
Lecturers lude Professor 
Lewis M. S ithor of a treatise 
1 the Law iture Interests an 
\dvise1 t] e1 n Law Inst 
tute Restatem« Property; Profe 
yr | Blythe newly appointed 
to be D versity of Micl 
van next of the t ] 
Conference sioners on Uni 
form State I vell know n the 
elds of 7 nd Administrative 
Law Mt ] Mede ott ‘ nf o! 
Beaumont 1 Harris, Detroit 
Michigan Russell A. Smit 
ormerly with ( ivat 
leGersdo S 1 Wood of New 
York ¢ ecializes in La 


pe in I re T ‘ 
. ol the eC " | 
each subject t eight-thirt " 
the mort neg g throug Pes | 
three-thit eT , ‘ : 


CURRENT EvENTs 





DORMITORIES, UNIVERSITY OF MICHIGAN LAW SCHOOL 


hour’s intermission for lunch, leaving a 


period free in the afternoon for golf o1 
other relaxation. Mimeographed out 
lines on each of the subjects will be 


furnished in advance to those who reg 
and there will be an 
questions and 


ister opportunity 


for discussion following 
each lecture 
\ll practicing lawyers who are inter 


As the 
ber which can be taken care of in 
7 


ested are invited to attend. num 
the 
ving quarters of the Law Quadrangle 
is limited, those interested should make 
early reservations. A small registration 


fee will be charged. 


Legal History of Conserva- 
tion of Oil and Gas 
Section of Mineral Law of the 


HI 
\ssociation has recently 


i 00k which is receiving favorable con- 


published 


sideration in many informed 
It is entitled “Legal 


servation of Oil and Gas,” 


quarters 
History of Con 
and it is a 
symposium “consisting of 11 papers 
which, as a whole, give the legal history 
of the regulation of the oil and gas in 
dustry in the principal producing states 
in the interest of and 
which, at the same time, necessarily 
contain much instructive data and inter 
esting discussion relating to the polit 
and phases of 
mental regulation of an industry.” 

An early review of this interesting 
and instructive work is contained in the 
\pril issue of the Texas Law 


conservation; 


ical economic govern 


Review, 
and it is here reprinted with the per 
mission of the author, Professor A. W 
Walker Jr., of the Law Department of 
the University of Texas: 

“Included in this symposium are pa 
pers covering the legal history of the 








364 


conservation of oil and gas in the states 
of Arkansas, California, Kansas, Loui- 
siana, Michigan, Mississippi, New Mex- 
ico, Oklahoma, and Texas. In addition 
there is an ably written introductory 
chapter by Walter L. Summers on The 
Modern Theory and Practical Applica- 
tion of Statutes for the Conservation of 
Oil and Gas. 

“Each paper was written by a well 
recognized authority on the legal prob 
lems associated with the conservation of 
oil and gas in the jurisdiction for which 
the particular prepared 
The history of the conservation of oil 
in Texas was written by Robert E. 
Hardwicke, and a similar history as to 
gas by Maurice Cheek. The same high 
standard of authorship prevails with 
reference to the other papers included 
in this symposium. Furthermore, in 
each, instance the writer has taken an 
active and leading part in the battles 
that have raged in his jurisdiction over 
the many controversial problems that 
have accompanied the development of 
the conservation movement. In this re 
spect this book is It is a 
history written by who have 
played leading roles in its making 


history was 


unique. 
persons 


“In large measure the papers recount 
only the facts connected with the de- 


velopment of the conservation move 
ment, although, necessarily, at times 
opinions are expressed. Each paper 


has been checked for accuracy by ad- 
visory committees appointed for each 
state, but it is expressly stated in the 
foreword that neither the American Bat 
Association nor the Section of Mineral 
Law has taken any action toward adopt 
ing or approving the work, and that 
the opinions expressed in any history 
are merely those of the author. Despite 
this understandable precaution the read 
er will be impressed with the honest 
effort made by the authors to report the 
historical facts of this controversial 
subject with fairness and accuracy. 
“The Section of Mineral Law is to 
be congratulated upon making the valu 
able material book 
available to the public, for there is no 
other source from 


contained in this 


could be 
obtained without extended research. It 


which it 


should be welcomed by everyone inter- 
ested in one of the most important legal 
developments in modern legal history.” 


Practical Procedure Lectures 
Sponsored by Junior Bar 
Sections 


F Agence of lectures on practical 
procedure in the various courts 
and agencies in the District of Colum- 
bia, sponsored jointly by the Junior 
Sections of the American Bar and D. C. 
Bar Associations, and given by leading 
jurists and lawyers, has been drawing 
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600 to 700 Washington lawyers weekly 
back to school. 

This series, designed 
acquaint newly admitted members of 
the bar with the details of practice and 
procedure not covered in the law 
schools, has been planned and conducted 
by a joint committee of the two organi- 
zations headed by C. Harrison Mann, 
Jr., and composed of Robert Burton, 
James D. Mann and William Tarver. 

The series opened on April 11 with 
a lecture by Judge Nathan Cayton of 
the Municipal Court on the details of 
municipal and small claims court prac- 
tice. The following week, the police 
court was discussed by Judge Edward 
M. Curran and Clerk Walter Bramhall, 
and Gillespie Walsh, Esq., Chairman of 
the District of Columbia Sanity Com- 
mission, discussed procedure before the 
Commission. 

Corporation Counsel Elwood Seal 
and Assistant United States Attorney 
George E. McNeil outlined the practice 
before their offices on April 25, while 
Mr. Walsh discussed the 
Court. 

In subsequent lectures, judges and 
distinguished practitioners will cover 
the fundamentals of practice before the 
cistrict court, Register of Wills’ office, 
the Court of Appeals, and other judicial 
and administrative agencies in the Dis 
trict. 

Although the lectures have dealt only 
with elemental details, they have at 
tracted, in addition to the newly admit- 
ted members, hundred older 
practitioners. 

Bar leaders have felt the series to be 
so successful that the committee has 
already begun to formulate plans for 
other series of lectures in the fall. 

The lectures have been given, through 
the courtesy of Dean Hugh J. Fegan, 
at the Georgetown University Law 


School. 


primarily to 


Juvenile 


several 


Non-Partisan Revision of 
New York Judiciary 
Article Urged 


FFORTS to improve further the 
E; judiciary article of the New York 
State Constitution, and thereby the judi- 
cial system of the State, are again to the 
fore. Undaunted by the electoral defeat 
of the proposal of last year’s Constitu- 
tional Convention, an unusually repre- 
sentative group of lawyers and civic 
leaders appealed on April 17th to Gov- 
ernor Lehman and the legislative leaders 
to create now a non-partisan legislative 
commission of twenty-one members, to 
undertake a revision of the judiciary 
article and submit it to the voters under 
legislative initiative. By many students 
of the administration of justice, the ju- 
diciary article and judicial system in 





New York State have been regarded as 
among the most sound and progressive 
systems; but the need for further im- 
provement, in the light of some recent 
disclosures as to personnel, has impelled 
the present effort for an expert and non- 
partisan re-examination cf the whole 
system. 

The full text of the appeal to the 
Governor and legislative leaders fol- 
lows: 

“There are pending in the Legislature 
bills by Senator Coudert (S. Int. 174) 
and Assemblyman Mitchell (A. Int. 58) 
establishing a commission to report next 
a proposed re 
article of the 


year to the Legislature 
vision of the judiciary 
State constitution. 
“This follows the 
lished in 1921 when 


precedent estab- 
a similar commis 
sion was created following the defeat of 
the constitution recommended by the 
Convention of 1915 in which was in 
cluded a revised judiciary article. 

“Proposition No. 5 at the last election 
was the only non-political and non-par 
tisan proposal of the recent Constitu 
tional Convention to be defeated. The 
process of amendment by legislative ini 
tiative is now available and it would 
seem appropriate that the entire article 
be considered at one time by one com 
mission so that a co-ordinated recom 
mendation can be made. 

“It would be most unfortunate if the 
people of this state had to wait another 
twenty years for necessary constructive 
changes in the judiciary article. Most of 
them have been recommended by the 
Judicial Council and civic, bar and other 
organizations. We refer specifically to: 

“(a) A simpler method of removing 
judges for 
of invoking the cumbersome method of 
impeachment. 

“(b) A simplification of the judicial 
structure of the city of New York, and 
also in other parts of the State where 
there is a public demand for it. 

“(c) Clearer and more specific pro- 
visions for administrative control of the 
courts in the interest of efficiency and 
economy. 

“(d) Conferring the rule - making 
power on the courts following the prec- 
edent recently established in the Federal 
courts and now being adopted in other 
States, so that we may substitute a sim- 
ple, flexible set of rules of procedure for 


cause without the necessity 


the complicated, unwieldy practice act 
of the legislature. 

“(e) Under the guidance of this com- 
mission serious effort should be made 
to find relief from the present unsatis- 
factory conditions with respect to the 
selection of judges in New York City 
On this point there is widespread pub- 


with present condi 


lic dissatisfaction 
tions but there has not yet been a sub- 
stantial agreement as to the best method 
of correcting them. 


It may well be that 
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some agreement can be reached among 
associations generally on at least some 
phases of this problem. 

“Let us not furthermore be blind to 
the growing feeling of dissatisfaction 
with the cost of government. We must 
face this problem. We cannot continue 
to ignore it and to insist on the mainte- 
nance of a needlessly complicated and 
needlessly expensive judicial establish- 
ment, particularly in the City of New 
York, where the situation is so acute. 
Government costs entirely too much in 
the State of New York and we can no 
longer postpone action. ‘ 

“We earnestly urge the approval of 
these bills and the establishment of a 
progressive open-minded commission, 
absolutely independent of political con- 
trol or partisan interest. A constructive 





and worth-while report from such a 
commission would meet with over 


whelming popular approval.” 


State Associations Actively 
Fostering Institutes for 
Smaller Local Bars 


EGAL institutes for smaller local 
L bars have been spreading rapidly 
over the country and are proving a po- 
tent force in bringing about a better 
organization of 
In Colorado, where the State Bar As- 
sociation has taken on new life by 
virtue of a reorganization plan whereby 


the legal profession. 


district associations are affiliated with 
the State Association, one-day institutes 
around which district bar meetings are 
centered are proving a valuable factor, 
both in attracting lawyers to these meet 
ings and in providing a closer connec 
tion with the State Bar Association. 


Accomplishments in Iowa 
A recent report concerning the re 
sults of the first year’s work in lowa 
is even more striking. Legal institutes 
were held last year in thirteen districts 
in Iowa which included sixty-four of 
the ninety-nine counties in the State. At 
the beginning of the year, Iowa had 
between fifty and sixty county associa 
tions whereas at the end of it, there 
were eighty-five such associations. At 
the beginning of the year, six district 
associations were functioning and by 
the end of the year, this number had 
been doubled According to Mr. Burt 
J. Thompson, who as President of the 
State Bar Association pushed this pro 
gram, this result was obtained through 
legal institutes. In a state with only 
one city over a hundred thousand popu- 
lation, there was an ideal opportunity 
for trying out what could be done in 
small communities. 

The organization plan was very 
simple. A Central Committee was cre 


CURRENT EVENTS 


3¢ 5 


RESULTS OF ELECTION FOR STATE DELEGATES 


ing for State Delegates in the seventeen jurisdictions in which the terms 


QO’; April 15, 1939, the Board of Elections announced the results of the ballot- 


of the present State Delegates expire at the conclusion of the next Annual Meet- 


ing of the Association. 


Also voting for a delegate in this election, for the first 


time, were the members of the Association in Puerto Rico. 
In the eighteen jurisdictions there were only four in which two or more candi 


dates had been nominated by petition. 
eight succeed themselves. 


Of the eighteen State Delegates elected, 
There were 9,529 ballots mailed to members in good 


standing in the eighteen jurisdictions, of which 4,763 ballots were returned. 


There were no vacancies to be filled at this election. 
The official report of the results of the election is as follows: 


ELECTION FOR STATE DELEGATES—1939 


Votes Potal 

re- votes 

Nominees ceived cast 

\rizona S, Basar Conia, PROG: 2360s see 83 85 
Connecticut j. F. Berry, Hartiord....... Troe 210 
Dist. of Columbia Henry I. Quinn, Washington... 341 389 
* Illinois Floyd E. Thompson, Chicago...... .. 741 1,473 
*lowa Jesse A. Miller, Des Moines......... 136 278 
Maine Clement F. Robinson, Portland........... 8&5 86 
Michigan Glenn C,. Gillespie, Pontiac... . 338 377 
Mississippi Hubert S. Lipscomb, Jackson.......... 50 67 
Montana W. J. Jameson, Billings........ ; ~ 59 
* Nebraska Frederick S. Berry, Wayne.............. 112 236 
New Jersey Sylvester C. Smith, Jr., Newark.......... 301 332 
*Oklahoma Alvin Richards, Tulsa...... 215 310 
South Carolina Alva M. Lumpkin, Columbia. 73 79 
South Dakota Oy EL. WG, OO PUB sos secs edevcees 66 71 
Texas nm. GC, Beeeey, TRG ss6. 5  .s jana 439 
Washington Laurence R. Hamblen, Spokane. . is Oe 178 
W yoming William O. Wilson, Cheyenne............ 33 40 
Puerto Rico Martin Travieso, San Juan... 52 54 
4.763 


*States in which there was more than one nominee 


by petition. 


BOARD OF ELECTIONS 


EDWARD 


ated by the lowa State Bar Association 
which acted as a clearing house for 
securing competent and prepared speak- 
ers. The Committee was charged with 
actively promoting legal institutes in all 
the judicial districts of the state, work- 
ing through district bar organizations 
where they existed and encouraging the 
organization of such units where there 
were none. Local or district bar or- 
ganizations were responsible for the ac- 
tual conduct of the institutes, the Cen- 
tral Committee serving to unify the pro- 
gram and give it the strength and in- 
itiative which a state-wide organization 
can supply. The results speak for 
themselves. 

This work has gone on with equal 
effectiveness during the present year 
and the organizing and holding of in- 
stitutes of this type has become a fixed 


T. FarrcHIL_p, CHAIRMAN. 


part of the program of the State Bar 


Association. 

California State Bar Active 

In California, action by the State Bar 
Association in making available legal 
institutes to the attorneys in the smaller 
communities in the state, has resulted 
from the success which attended the 
efforts of the Stanford Law Society in 
San Francisco and the Los Angeles Bat 
Association in Los Angeles in putting 
on a series of “practicing law lectures.” 
\ committee of the State Bar Associa 
tion, headed by Professor James FE 
Brenner of the Stanford University 
Law School, divided the state into dis- 
tricts and invited the bar association 
in the most available city in each dis 
trict to actively sponsor a series of lec 
tures to which all the attorneys in the 
district would be invited. The lecturers 
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+ 


receive no compensa mn 





their actual travelling expenses, which 
makes it possible to offer the lectures 
with only a nominal charge to those 


who attend. 
The response to tl ffer s] 


clusively that the ittorne\ in the 
smaller communities recognize the value 
of courses in advanced legal education 
and welcome the opportunity to attend 
them. The success of an institute in 


one locality encourag 


ociations which are hesitant to venture 


into this field and the movement 

spreading to all parts of the state Mi 
Brenner reports that before the next 
annual meeting of the State Bar, legal 
institutes will have been made availabl 


to every county bar association in 
state which desires to participate in the 
program of advanced leg 

The Nebraska State Bar Associatio1 


institute which nave 


while North Dakota, 


al educatior 


reports four 


already been held, w 
Vermont, and New Hampshire may also 
be counted as participating in the pro 
In Kansas, West Virginia, and 


1 1 1 


gram. 
Georgia, organization plans have 





lt ' ted 


made and definite results are expect 
Regional meetings under the spor 

ship of the state bar association have 
been held for some years in a few te 

Although these have not been called 
legal institutes, in some cases they have 
been similarly organized. Ohio reports 
nine such regional meetings during the 
current year up to the first of Apr 
District meetings are a regular featurs 
of the program of the Pennsylvania 


In New York, the 


various federations of the bar, cor t 


Bar Association. 


ing of groups of associati is mM lefine 
areas, have long had meetings at least 
once a year where subjects oOo! practical 


been discussed 


interest to lawyers have 
In Illinois, the State Bar Association 
holds a regular series of district meet 
ings for which a caravan is organized, 
consisting of the officers of the Illinois 
State Bar Association, some committes 
or section chairmen, and others inter- 
ested. This caravan visits on successive 
days five different districts in central and 
northern Illinois in which meetings 
are held, and subsequently holds several 
meetings in the southern part of the 
state, thereby bringing the local associa- 
tions in close touch with the work of 
the Illinois State Bar Association 


The Wisconsin Program 


\ special word should be said con- 
cerning the work which has been done 
in Wisconsin. Ten years ago, the 
“clinic” idea was adopted by the Mil 
waukee Bar Association, the clinic be- 


ing a meeting or series of meetings “to 





be devoted to the purely technical side 
of the profession.” The first meetings 
were arranged in cooperation with the 


Marquette University Law School and 
included a discussion of problems of 
practical importance. A few years later 
the State Bar Association joined with 
the Milwaukee Bar Association in spon- 
oring a joint meeting in Milwaukee for 
a similar purpose. 

Three years ago the State Bar As 
sociation inaugurated the practice of 
holding regional meetings in various 
parts ol the state, sponsored jointly 
with the county or district associations 
in which the meetings were to be held 
Speakers were drawn for the most part, 
from the membership of the State Bar 
Association and discussed such subjects 
is the “Robinson-Patman Act,” “Pre 
lrial Procedure,” “Unauthorized Prac 
tice,” “The State Labor Relations Act,” 
“Inheritance Tax Laws,’ and “The 
New Rules of Federal Procedure.” This 
program has been vigorously pursued 
during the current year and increasing 
effort has been made to make the 
essions of practical benefit to the 


lawyers who attend. A list of speakers 


and subjects is submitted to the officers 
of the local bar associations and they 


are reque sted to choose those they pre 
Recent subjects have included “Le- 
gal Effect and Constitutionality of 
Orders of the Conservation Commis 
sion “Legal Effect of Present Old 


\ge Pension Statutes on the Estates « 


Deceased Persons “Procedure in 
Automobile Cases “Taxation with 


rocedural 


Particular Referen to | 
Problems that Confront the Lawyer in 
Probating Estates and in Income Tax 
Questions”; “The Statutes Prohibiting 
ransactions with De- 
ceased Persons”; “The Wagner Act as 
it Affects the Relations between Em- 


ployer and Employe “The 


Testimony as t 


Submis- 
sion of the Question of Damages in 


Personal Injury Cass 


The object ot t e ef t stated 
by Mr. Gilson G. Glasier, Secretary of 
the Wisconsin Stat sa \ iation, 
as follows: 

“The avowed purp f regional 
meetings is not only educational, which 
is important, but » to bring the 
State Bar Association i loser toucl 
with the membet t | | associations, 
especially in the tral stricts, and 
thereby increase int t in the work 
of the Associatior Chey ike it pos 
sible for lawyers w never attend the 


annual meetings to derive so benefit, 
and catch a glimpse of what the As 
| 


sociation stands for and is trying to do 


“=ome non-member Dec nterested 
and join. Regi nal meetings are to 
some extent an an ¢ to the accusation 


often unjustly made that the Associa 
tion never do inything for the 
We believe they ire very 


much worth while 


law yers. 





Washington Letter 


Trust Indenture Bill Considered 


TTENTION has been given the 
A trust indenture bills, H. R. 5220 
and S. 2065, now before Congress, by 
the chairmen of a number of the Amer- 
ican Bar Association’s Sections and 
Committees. Mr. Jacob M. Lashly, of 
St. Louis, Chairman of the Commercial 
Law Section, has communicated with 
Representative William P. Cole, Jr., of 
Maryland, Chairman of the Sub-Com- 
mittee handling the bill for the Inter- 
state and Foreign Commerce Committee 
of the House. Cooperating with Mr. 
Lashly in this matter are Col. O. R. 
McGuire, of Washington, D. C 
ber of the Commercial Law Section 
and also Chairman of the Association’s 


, a mem- 


Committee on Administrative Law, and 
Mr. John J. Burns, of Boston, Chairman 
of the Committee on Securities Laws 
and Regulations. 

The bill, H. R. 5220, introduced by 
Congressman Cole, is “to provide for the 
regulation of the sale of certain securi- 
ties in interstate and foreign commerce 
and through the mails, and the regula- 
tion of the trust indentures under which 


the same are issued Che correspond 
ing Senate bill, S. 2065, was 
by Senator Barkley, referred to the 


al 
Committee on Banking and Currency, 


introduced 


and was reported therefro without 
amendment, S. Rept. 248 


The focal point of the objections 
raised by the above mentioned repre 
sentatives of the Association to these 
bills as now drafted was where it is 
provided that the orders of the Securi 


ties and Exchange Commission, under 
the enlarged powe therein to be 
11 1 ° 


granted it, “shall be subject to review 
in the same manner, upon the same con 
ditions and to the same extent as pro 
vided in Section 9 of the 
Act of 1933, with , 


Securities 
1 respect to orders of 
the Commission under such Act.” It 


is provided in Section 9 of the Securi- 


ties Act of 1933 that “The finding of 
the Commission as to the facts, if sup 





ported by evidence, shall be conclusive.’ 

Mr. Lashly pointed out that, in Con 
solidated Edison Co., of New York, 
Inc., et al. v. National Labor Relations 
Board, et al., etc., decided December 5, 


(Continued on page 442) 
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THE NEW FEDERAL RULES AND 





STATE PRO- 





CEDURE 


Obvious Advantages of Uniform System in State and Federal Courts Call for Serious Consid 


eration of Possibility of State Adoption of Federal Rules 





Such Adoption Would Not Result in 


Serious Disruption of Existing Procedure in the Substantial Majority of States Which Now 


Have a So 


called Code Procedure—Comparison with Varying State Rules Shows That, Quite 


Apart from Considerations of Uniformity, the Merits of a Given Situation Are Largely in Fa- 


vor of the Federal Rules etc. 


By BERNARD C. GAVIT 


1), 


H] bvious advantages of a uniform system of 
Ve cedure in the Federal and State courts call for 
serious nsideration of the possibility of a State 
idoption of the Federal Rules of Civil Procedure. Al 


rez id} the ething of a movement in this direc- 
tion.* In view of the fact that a substantial majority 
of the States have now adopted a so-called Code pro- 
cedure there exists a basis for a comparison of the 


Federal Rules with Code procedure in its general form. 
It is believed that it can be demonstrated that the adop- 
tion of the Federal Rules would not result in a serious 


disruption existing procedure in a so-called Code 
state 

The basic New York act has been extensively 
copied only in so far as it deals with the subject mat- 
ter of pleading and when one speaks of Code proce 
awe the pleading aspect of procedure would usually 
be the only one in minds The Federal Rules include 
also the subjects of the service of process and papers, 
trial peaction, evidence, depositions and discovery, and 
also ay pella te procedure. In all of those fields one 
finds considerable variati ion in detail among the States. 
[t is true, nevertheless, that there is a common basic 


common law and equity background (except of course 

Louisiana) and a general simi larity of statutory re- 
form, so that the variations are largely as to detail 
and not as to general form. The consideration of uni- 
formity between the Federal and the State rules in 
those fields is as pertinent as it is in the field of plead- 
ing. On the face of it the States could very well give 
up local pecul fields in order to achieve 
omplete uniformity 


rities in those 





If one compares the oe Rules on those sub 
jects with the varying State Rules it will be found that 
quite apart from the mena Pico of uniformity the 
merits of a given situation are largely in favor of the 
Federal Rules. On most of the more controversial 
points the rule finally adopted by the United States 
Supreme Court was one which was preferred by a 
substantial majority of representative lawyers through 
out the entire country.2 For example, Rule 3 consti- 

1, Se Mitchell, Uniform State and Federal Practice, 24 
A. B. A. J. 981 (1938); Flory & McMahon, The New Federal 
Rules and La. Practice, 1 La. L. Rev. 45 (1938); Part II 
Third Annual Report, Indiana Judicial Council (1938) 
The last publication contains a detailed suggested form revising 
the Federal Rules into State rules. 
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an of the Indiana University School of Law 


tutes a repudiation of the common law practice as to 
the commencement of an action. Under that practice 
the declaration was not filed until after a summons 
had been issued and served. The Federal Rules on 
the other hand provide for the filing of a complaint 
and the immediate service of a copy of the complaint 
with the summons. Admitting that the older practice 
is workable, one who chooses to defend it on this scor« 
as against the Federal rule is compelled to deny the 
judgment of a substantial majority of the lawyers of 
the country who expressed a preference for the Fed 
eral Rule in its present form. 

The same thing is true as to the provision in Rule 
4 (c) as to the service of process. One group of 
States has clung to the common law practice and al 
lowed service of process only by an officer. Another 
group of States has completely repudiated this prac 
tice and allows service of process by an individual se 
lected by the plaintiff. The Federal Rule has effected 
a compromise on the point and provides in general for 
service by an officer allowing, however, special appoint 
ments to serve process in the discretion of the court 
Secause of the conclusive effect of an officer’s return 
with the consequent unimpeachable validity of 
fault judgment,* much can be said in favor of the com 
mon law rule. 

A number of other instances could be cited where 
the judgment of the Rules’ Committee and the United 
States Supreme Court in its choice between conflicting 
practices can be sustained on the merits. One can 
safely assert that the Federal Rules report the best 
of modern opinion on the subject of civil procedure 
and would constitute a very desirable reformation in 
any State where there was even a substantial variance 
between the State practice and the Federal Rules. But 
even so it can fairly be said that in a great many in- 
stances there is no particular “merit” on either side 
of conflicting procedural practices. Frequently one 
understandable and settled rule is as good as its oppo- 
site. In the interest of uniformity a State could afford 
to give up an established practice without substantial 
loss. 

It is believed, however, that even so the rules on 
pleading are the ones which will cause the most con- 


2. Hearings Before House Committee, p. 16. 
3. Miedreich v. Lauenstein, 232 U. S. 236 (1914). 
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cern to many lawyers. It is the purpose, therefore, of 
this article to undertake to demonstrate that funda- 
mentally the Federal Rules do not depart from the Code 
procedure and that the changes in detail which would 
be effected are extremely desirable. 

Several of the basic concepts of pleading devel- 
oped under the common law system have been retained 
under the Code. The Code accepted the common law 
doctrine which imposed an obligation on the parties to 
an action to produce by written pleadings issues to be 
decided by the court. While the Federal Rules of 
Civil Procedure give the trial judge an opportunity 
to control the action of the parties during the pleading 
stage of a proceeding they nevertheless accept the phi- 
losophy that the function of pleading is to produce 
from the written statement of the parties the issues 
to be disposed of in a given case. 

The Code repudiated the common law doctrine 
that a judgment could only be based upon and in con- 
formity to good pleadings. There has long been rather 
common agreement that excommunication and death as 
penalties for the violation of procedural rules were too 
severe and were unjust to the litigant. Liberal pro 
vision has been made for the amendment of pleadings 
and the disregard of procedural defects in the final 
disposition of a case.4 The Federal Rules have ac 
cepted the philosophy of the Code on this subject and 
make liberal provisions on the subiects of amendments 
and the disregard of procedural defects.® 

Code pleading also repudiated the common law 
doctrine of the singleness of the issue and allowed a 
party to plead over after an adverse ruling on a de- 
murrer and further allowed the pleading of inconsis- 
tent defenses. The Federal Rules contain restrictions 
upon those subiects but in general follow the code 
practice.’ The Code initiated a common procedure 
for actions at common law and suits in equity and the 
Federal Rules accomplish this same result. 

The Code repudiated some of the specific rules of 
common law pleading such, for example, as the rule 
of strict construction against a pleader and the plead- 
ing of fictions.* This same result is reached under 
the Federal Rules. On the other hand in the adminis 
tration of the Code a good many common law prece- 
dents were accepted as controlling. Thus, for ex 
ample, the dividing line between a prima facie case 
and an affirmative defense was determined almost en 
tirely in the light of the common law cases on this 
subject. In general the Federal Rules reach the same 
result.® 

In the field of procedural techniques those devel 
oped under the common law and equity systems were 
retained under the Code and have been retained by 
the Federal Rules despite the fact that in some in- 
stances the name has been changed. Thus the avail- 
able motions, objections, pleas, and demurrers remain 
to a considerable extent what they have always been. 
Under all three systems there is a common recognition 
of the proposition that a proper procedural device js 
provided as to all possible questions and that the ac- 
cepted device must be followed in order to raise the 
point sought to be raised. Thus, for example, under 
the Code an answer in abatement or motion to dis- 





4. Clark, Code Pleading (1928), pp. 492-522. 
5. Rules 15 and 61. 
6. Clark, Code Pleading (1928), pp. 365-367; 432-435 
7. Rule 8 (e). 
8. Clark, Code Pleading (1928), pp. 238-240; Pomeroy’s 
Code Remedies (5th Ed. 1929) p. 500 : 
9. Rule 8 (c); Clark, Code Pleading (1928), pp. 415-426. 


miss was quite similar to the common law plea in 
abatement, the demurrer was quite similar under both 
systems, and the motion for a new trial was quite 
similar. Because of provisions in the Code which were 
at variance with common law rules*® the courts devel- 
oped a motion to make more specific, a motion to strike 
out, a motion for a bill of particulars, and a motion 
to separate. All of these are retained in the Federal 
Rules and their functions are to all practical purposes 
identical with their functions under the Code. 

Thus while Rule 7 (c) abolishes demurrers, pleas, 
and exceptions for insufficiency of a pleading Rule 12 
(b) (c) and (h) makes provision for appropriate mo- 
tions and answers in lieu of an answer in abatement or 
a demurrer. Under Code procedure questions of venue, 
jurisdiction of the person, the service of process, the 
sufficiency of the service of process were normally 
raised by demurrer or an answer in abatement, an af- 
firmative answer or a motion to quash.** Under the 
Federal Rules the proper procedure is a motion to dis- 
miss or a motion to quash. The question of the pen- 
dency of another action upon the same claim between 
the same parties which normally had to be raised by 
an answer in abatement may now certainly be raised 
by a motion to dismiss. There can be no misjoinder 
of actions under the Federal Rule so that necessarily 
the demurrer for misjoinder of actions needs no 
counterpart in the Federal procedure. The demurrer 
for misjoinder or defect of parties is superseded by 
Rule 21 the proper motion being for the dropping or 
adding of parties. The question of capacity to sue or 
be sued normally has to be raised by answer in abate- 
ment under the Code’ and this is the practical result 
under Federal Rule 9 (a). 

Lack of jurisdiction over the subject matter could 
previously be raised by plea in abatement, motion to 
dismiss, or demurrer. Rule 12 (b) requires that it 
be raised by motion to dismiss or answer. Rule 12 
(b) specifically allows the joinder of answers in abate- 
ments (or for dismissal) with answers on the merits. 
Some of the code States had similarly repudiated the 
common law on the subject while others had retained 
it.78 

Rule 12 (g) providing for the consolidation of 
motions will constitute an innovation in a good many 
states. In substance the rule requires all motions to 
dismiss for failure to state a claim, motions to make 
more specific, motions to strike out, and motions to 
separate to be filed at the same time, thus avoiding 
the delays permitted where this is not required. 

Rule 12 (h) on the waiver of defenses in one re- 
spect goes further than the usual Code provision and 
in another respect does not go as far as some Code 
provisions. Some States have provided that a failure 
to demur for insufficient facts constitutes a waiver of 
that question.** It has been held, however, that such 
a provision simply permits a party to prove what he 
has alleged and the question of the sufficiency in law 
of the alleged claim or defense under the proof is still 
open.** There seems to be no good reason why a 





10. The common law demurrer raised both questions of 
form and substance. The demurrer under the code prescribed 
matters which might be properly raised by a demurrer to the 
exclusion of all other matters with the result that some matters 
which might previously have been raised by a demurrer had 
to be raised by a motion. See, Clark, Code Pleading (1928), 
pp. 340-348; 374-381, 

11. Clark, Code Pleading (1928), pp. 344-356; 410-414 

12. Clark, Code Pleading (1928), pp. 222-225; 256: 412 

13. Clark, Code Pleading (1928), pp. 410-412 

14. Clark, Code Pleading (1928), pp. 368-370 
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party should as a matter of course be permitted to 
prove what he has alleged if the proof would as a 
matter of law be insufficient. 
rhe usual provision as to jurisdiction of the sub- 
ject matter has been that the failure to raise the ques 
tion by plea in abatement, motion, or demurrer did not 
waive the question.’® It will be observed that Rule 12 
(h) does provide for a waiver so far as the parties are 
concerned but so far as the court is concerned. It 
further provides that defective allegations on the sub- 
| by the evidence. This Rule provides 
“suggest” the lack of jurisdiction 
that 1 the refusal of a 
1 “suggestion” constitute re- 
There is abundant authority for the 


ject may be curec 
that a part 

but it se 
court to ace 


ems cleat he failure or 


does not 
versible el 


proposition that parties ‘may waive the question of 
jurisdiction of the subject matter if it has not been 
raised prior to judgment and there is no good reason 
why provisi ught not to be made for waiver at an 
earlier date Clearly it is one objection which in 


be raised at the very beginning of 
[hose who insist upon the common dogma 
effect that parties may not confer jurisdiction 
atter of an action on a court by con- 


fairness oug 
the cas« 
to the 
of the subject 


sent or waiver will find that an investigation of the 
cases results a repudiation of that dogma. One 
can find almost innumerable cases where courts have 


held that the question may not be raised in a collateral 
pre ceeding.?7 

So far as the form of allegations in a pleading is 
concerned the lederal Rules effect a desirable repudia- 
tion of the usual interpretation of the Code provision 
on the To some extent the result might be 
termed a reversion to the common law practice. While 
literally of course the latter statement is not true be- 
the common law practice actually varied from 
that a party was to plead according to 
rule which permitted the pleadings of 
instances, conformity to an established 


subiect 


cause 
a general rule 
legal effect to a 
fictions in some 
form in other instances, and a rule which required con- 
siderable detail in other instances,?* in general how- 


ever it is fait say the common law practice contem- 
plated a rather general statement of the parties’ con- 
15. Pr 1 Ins. Co Am. v. Ritchey, 188 Ind. 157, 
119 N. E. 384 918). 
16. Clark, Code Pleading (1928), p. 368. 


16a. Harper, The Validity of Void Divorces, 79 U. of Pa. 
L. Rev. 158 130) ; Gavit, Jurisdiction of the Subject Matter 


and Res Judicata, 80 U. of Pa. 386 (1932); Sec. 450, 451 
Am. Law Inst Restatement of Conflict of Laws (1934) 
17. The law of procedure has always insisted that other 


preliminary questions of this character such, for example, as 
jurisdiction person, capacity of the parties, venue, and 


the pendency inother action be asserted and disposed of 


at the beginning of the proceeding It is essentially unfair 
to allow a defendant to permit the plaintiff to proceed to a 
favorable judgment and then raise the question of the juris 
diction of the court. In view of the fact that the parties may 
secure an im appellate review of an adverse decision on 
this point by the use of a writ of prohibition or a writ of 
mandamus we could well afford to insist not only upon the 


defendant raising the-question at the earliest opportunity but 
also insist that he pursue his immediate remedy for appellate 
review and refuse to consider an adverse ruling as reversible 
error 

17a. The Federal Courts from the very beginning have 


ip goes to the jurisdiction 
the United States District 


held that while diversity of 
of the subject matter of an action in 


Courts there may be no collateral attack unon a judgment on 
this score. See, Evers v. Watson, 156 U. S. 527 (1895). See 
also, artic les cited above in Note 16a 

18. Compare example the accepted forms of com 
plaint at common law in the actions of debt, trover, trespass, 
and defamati 





tentions. The Code required a plaintiff however to 
state “the facts constituting his cause of action in plain 
and concise language” and a defendant to allege “any 
new matter constituting a defense” likewise in plain 
and concise language. It is fair to say that the fram 
ers of the Code probably contemplated a rather detailed 
statement of a party’s contention as to the facts in a 
form which avoided the use of legal language as such.'® 
lhe courts however never consistently administered the 
code on this basis and some common law forms were 
held sufficient under the Code? and in some instances 
quite clearly the courts permitted pleading according 
to the legal effect.*? 

The Federal Rules require on this score that the 
complaint contain “a short and plain statement of the 
claim showing that the pleader is entitled to relief.” 
\nd further that “all averments in a pleading shall be 
simple, concise and direct.”** Those who framed the 
new rules sought by the use of this new language to 
avoid the controversy over the meaning of the phrase 
“cause of action” and the phrase “cause of defense”’ 
and further to avoid the Code distinction between alle 
gations which were in the form of ultimate or opera 
tive facts and those which were in the form of legal 
conclusions.** It is believed however that on the first 
proposition the Federal Rule in substituting the word 
“claim” for the phrase “cause of action” has not 
avoided a problem which is inevitable. 

Both the Federal Rule and the Code rule so far 
as a complaint is concerned in substance require a 
plaintiff to allege a situation which discloses on its face 
a prima facie legal right of some character which if 
proved would entitle him to an affirmative judgment 
against the defendant.24* Under Rule 12 (b) a de 
fendant may move to dismiss an action for failure of 
the complaint to “state a claim upon which relief can 
be granted.” There is no substantial distinction be- 
tween this motion and the demurrer for insufficient 
facts under the Code or the general demurrer at com 
mon law. The ultimate function of pleading is to pre 
sent to a court a factual background upon which is 
based by implication an asserted legal interest of some 
character upon which a party is entitled to a judgment 
or decree. Inevitably there is a background of sub 
stantive or jurisdictional law involved in every case 
and the rules of pleading are designed ultimately to 
develop the controversy concerning some substantive 
or jurisdictional proposition either under admitted or 
disputed facts. The language of the cases under the 
Code however has been quite confused* and there is 
good reason to avoid the use of the Code phrase on 
this subject. It is submitted that the language used 
in the Federal Rule undoubtedly is more intelligible 
and should be subject to less confusion than the lan- 

19. Clark, Code Pleading (1928) pp. 78-79. 

20. For example, the Code States have sustained the 
validity of the common law form in the actions of debt, general 
assumpsit and trespass. 

21. It has sometimes been held that a plaintiff may allege 
the performance of conditions precedent in contract liability 
and prove waiver. Clark, Code Pleading (1928), p. 194. It 
has also been held that the plaintiff may allege that the de 
fendant has done an act and prove that he is responsible under 
the law of principal and agent or master and servant because 
the act was done by an agent or a servant within the scope 
of his employment. Clark Code Pleading (1928) pp. 161-162. 

22. Rules 8 (a) and (e). 

23. Moore’s Federal Practice (1938) pp. 546-556 
1. See infra note 29 and text in that connection. 

25. Clark, Code Pleading (1928), pp. 75-87. 
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guage of the Code and that its adoption should result 
in a considerable clarification of the situation. 

Likewise the attempted avoidance of the necessity 
for a distinction between “operative facts” and “legal 
conclusions” is a desirable objective. In the light of 
the liberal provisions on amendments and the statutes 
requiring the disregard of procedural defects and the 
decision of a case on the merits the general proposi- 
tion that the parties are required to develop by written 
pleading an issue to be disposed of in each case be- 
comes simply a starting point and it has only a prima 
facie application. \ll attempts to give conclusive ef- 
fect to the general proposition have failed because of 
the common feeling that the parties deserve a decision 
on the merits of their claims and should not be ad- 
versely affected by their own and their attorneys’ mis 
takes during the pleading state of the trial. As stated 
above people (including some lawyers) have felt for 
a long time that excommunication or death is too se 
vere a penalty for a violation of the rules of pleading. 

The result has been that parties no longer are 
entitled to rely upon the written pleadings as finally 
determining the issues and the decision of a case and 
that one who has so relied finds that amendments and 
the disregard of pleadings both as to form and sub- 
stance make the reliance an unjustifiable mistake. One 
who has wished to be sure of the exact position of the 
adverse party has been compelled to use other methods 
of ascertaining the facts which may be in issue in the 
trial of a case. The Federal Rules take cognizance of 
this situation and are based upon the theory that there 
is only prima facie validity to the proposition that the 
exact issues in a case are to be determined by the 
pleadings. Elaborate and liberal provision is made for 
discovery and there is good reason to abandon the 
theory that the exact facts can be disclosed by written 
pleadings. 

The Rules are therefore designed to compel a 
party to be content with a rather general statement in 
the pleadings and to afford a means to the parties of 
ascertaining the exact facts involved in the claims of 
the adverse party by other means. It is clear 
from the language of the Federal Rules and the forms 
which accompany them that a party is permitted under 
the Federal Rules to plead in a form which in a good 
many instances would be condemned under the Code 
as insufficient because the pleading was in the form 
of a legal conclusion.2* Thus on a motion to dismiss 
for failure to state a claim the form of the complaint 
is largely immaterial and the party’s remedy is a mo 
tion to make more specific or action under the rules 
on discovery.*" It is believed that experience has dem 
onstrated that the general theory of the Code on this 
score expressed a vain hope and that the most effec- 
tive means of a party being apprised of his adversary’s 
exact position is not by written pleadings designed to 
state all of the essential facts. On this score the Code 
failed in its purpose and the actual practice never con 
formed to the intended results. The framers of the 
Federal Rules, therefore, exercised a wise discretion 
in taking cognizance of that fact. As a practical mat- 
ter the results will be much the same, although a great 
deal of confusion and wasted effort will be avoided. 

What has been said above is not disturbed by 
the obvious purpose of Rule 8 (b) to revert to the 
earlier Code practice in some States which undertook 
to abolish the general issue and to require the defend 














26. Moore's Federal Practice 1938), pp. 546-556 
27. Ibid; pp. 654-657 


ant to admit or deny specific allegations.** It must 
be conceded again that written pleadings may properly 
be used to define the prima facie issues in a case and 
to the extent that they can be used to narrow the issues 
they serve a very useful function. It must be remem- 
bered again however that under the rules on amend 
ments and the disregard of procedural defects the posi- 
tion taken by a defendant in his answer does not at all 
finally determine the position which he may take on 
the trial of the case and that the issues thus produced 
simply have prima facie validity. 

One of the most troublesome problems in the field 
of pleading has been in connection with the determi 
nation of the dividing line between the burden of plead 
ing and proof which was to be assigned to the plain 
tiff and that which was to be assigned to the defendant. 
The common law rules on the subject were developed 
over a long period of time with the result that his 
torical accident and the growth of the substantive com 
mon law had considerable bearing upon the final re 
sults. The Code rules on this subject were of the 
most general character. One rule imposed the bur- 
den upon a plaintiff of stating “the facts constituting 
his cause of action” in a complaint. Another rule re 
quired the defendant to either deny or admit the plain 
tiff’s allegations and to plead any “new matter con 
stituting a defense.” A further rule made provision 
for avoiding the defense by the assertion of “new mat 
ter” in a reply. The Code, however, made no sugges 
tion whatever as to what constituted “new matter” 
with the result that the Code provisions were adminis 
ered pretty much in the light of the common law prece 
dents. Thus while in terms the complaint statute re 
quires the plaintiff to plead all of the facts pertinent 
to his claim, it has been interpreted as requiring him 
to plead merely a prima facie claim. “New matter” 
has been construed to be facts which under the com- 
mon law rules were to be pleaded by a plea of con- 
fession and avoidance.** 

On this problem the Federal Rules have not in 
any sense departed from the Code and common law 
systems. Rule 7 (a) prohibits a reply unless the con 
sent of the court is obtained but Rule 8 (d) follows 
the common Code provision that affirmative allegations 
to which no respective pleading is required “shall be 
taken as denied or avoided.” Rule 8 (c) recites a num 
ber of situations where an affirmative defense is ac 
quired. There has been some disagreement in the 
cases upon some of the matters recited although most 
of them have been subject to a common rule. For 
example the burden of pleading and proof on the ques 
tion of contributory negligence has been the subject of 
varying rules.*° Rule 8 (c) designates it as an affirma 
tive defense in all cases and there is considerable ad 
vantage in having a uniform rule upon the subject. In 
conclusion however the Rule reverts to precedent stat- 
ing that a party shall set forth affirmatively “any other 
matter constituting an avoidance or affirmative de- 
fense.” 

While the Rule in this form leaves open a rather 
difficult problem in some cases it is believed that under 
Rule 16 an effective means is furnished of meeting 
the difficulty." For example, it is to be assumed that 
the accepted rule would be applied which imposes upon 
the plaintiff the burden of pleading and proving con- 
28. Clark, Code Pleading (1928), pp. 392-394 

29. Clark, Code Pleading (1928), pp. 415-426 

30. Clark, Code Pleading (1928), p. 425 

31. Rule 16 provides for a pre-trial proce: 
cretion of the court. 
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ditions precedent in contract and statutory liabilities 
and the burden of pleading and proving conditions sub- 
sequent upon the defendant. In a given case in the 
absence of controlling precedent it is quite impossible 
for the parties to determine prior to the trial of the 
case what the court will hold on this subject.** If pro- 
ceedings were had however under Rule 16 the matter 
might effectively be settled prior to the trial of the 
case. 

Rule 8 (e) (2) includes a desirable liberalization 
and clarification of the rules on alternative, hypotheti- 
cal, and inconsistent pleadings. As to the first two the 
question is entirely one of form because it has been 
permissible for a party to plead in the alternative and 
hypothetically if the repugnant or inconsistent alle- 
gations were contained in separate paragraphs of the 
pleadings. The same thing was true as to inconsis- 
tent pleadings where the inconsistency involved was 
in the factual situations asserted and not in the legal 
interests impliedly asserted.** The difficulty with the 
Code rule on this latter point was that it required a 
party to make an election upon a debatable proposi- 
tion and to determine in advance in the light of the 
possible evidence in the case which of two inconsistent 
legal interests the court or jury would decide the party 
had. Some of the Codes at least did not include this 
restriction and the repudiation of the result ought to 
be accepted as a desirable liberalization of the rules of 
pleading. 

While in form Rule 11*°** might seem to be some- 
thing of an innovation the Rule in fact does not state 
any new law. While it is common practice for plead- 
ings to be signed in the name of a partnership of law- 
yers such a practice is undesirable and may fairly be 
said to be improper. There is no recognition of a 
partnership entity so far as attorneys are concerned 
and there is good reason to require the pleadings to 
be signed by the individuals actually representing the 
party. The cases have consistently held that a lawyer 
is guilty of misconduct if he files a pleading without a 
reasonable expectation that the allegations can be 
proved or where he takes advantage of procedure for 
the purpose of delay. He may be disciplined for such 
misconduct and the conduct is also contempt of court.*® 
It is true nevertheless that the accepted rules on this 
subject are very commonly violated with impunity and 
that trial judges have not always been very active in 
the enforcement of the rules. If the courts themselves 
promulgate a specific rule on the subject in the form 
of the Federal Rule the result ought to be that the 
courts would feel a more serious obligation resting 
upon them to enforce the rules and attorneys might 
take more seriously their obligations on this subject. 

Rule 13 makes several significant changes in the 
field of counterclaims and set-offs and among other 
things obviates the necessity of any distinction between 
counterclaims, set-offs, and cross-complaints. In gen- 
eral the Code rules on this subject allowed a counter- 

32. While generally the position which parties have taken 
in their pleadings is binding upon them in the trial of the case, 
it has generally held on this point that the burden of 
proof is determined by what the pleading should have been 
rather than what are. This is a necessary result of the 
rule that the sufficiency of the complaint as a substantive matter 





heen 


they 


is open on the trial. See, Rule 12 (h) 
33. Clark, Code Pleading (1928), pp. 314-316. 
34. Clark, Code Pleading (1928), pp. 305-306. 
34a. This rule penalizes an attorney who does not use 


care in filing a pleading. 
Professional Ethics, American Bar Assn 
569, 176 N. Y. S. 102 


(1884) Sex 29 


good faith and due 
35. Cannon’s 


No. 30; Matter of Tinney, 187 App. Div 
ontempt 


(1919); Rapolje, ¢ 








claim if: 


(a) the claim presented arose out of the 
same transaction as the plaintiff’s claim or was con- 
nected with the subject-matter of that claim; (b) was 
asserted in favor of the defendants against the plain- 
tiffs; (c) diminished or defeated the plaintiff's recov- 
ery.°*° The set-off normally was available only if the 
plaintiff’s claim and the defendant’s claim were both 


in contract and the parties were the same.*’ It was 
not permissible for a defendant to assert a claim against 
a co-defendant or against less than all of the plaintiffs 
in favor of less than all of the defendants.** It was 
held, however, that the express Code provisions were 
not exclusive and equitable counterclaims and set-offs 
were recognized and the equitable cross-bill or cross- 
complaint was also recognized.*® Under these latter 
cases a good many of the restrictions which the code 
imposed were as a practical matter disregarded. While 
on its face Rule 13 constitutes a very considerable 
liberalization of the Code rules on the subject the Rule 
really states much of the existing practice when one 
considers the Code provisions in the light of the equi- 
table exceptions. 

Rule 13 (b) allows the filing of a counterclaim 
upon any claim which the defendant has against the 
plaintiff. Rule 13 (a) requires the filing of such a 
claim if it arises out of the transaction or occurrence 
that is the subject-matter of the plaintiff’s claim. A 
counterclaim available under this provisions which was 
not asserted would be barred by the doctrine of res 
judicata.” A _ permissive counterclaim under (b) 
might not be barred if not asserted.44 While on the 
face of it again this matter seems to constitute a seri- 
ous modification of the existing law, there is some 
recent authority for the proposition that a counterclaim 
which might have been asserted is barred if not as- 
serted.* 

Subdivision (c) makes clear what was somewhat 
uncertain under the Code that a counterclaim need not 
diminish or defeat the plaintiff’s claim.** Subdivision 
(e) would constitute a modification of the Code rule 
which normally limited a set-off to one which the de- 
fendant had acquired or which had matured at the 
time the plaintiff brought his action.44 Rule 13 (a), 
(g), and (h) removes the former restrictions in the 
as to counterclaims and set-offs as between 
parties on the same side of the case and in favor of or 
against less than all of the parties.*° (i) covers a point 
which was similarly treated in the state practice. 

It is a fair commentary again on Rule 13 that the 
results under it are riot substantially different from the 
results which might be obtained under the code proce 
dure as supplemented by the equitable doctrines on the 
subject. The restrictions in the Code sought to give 
effect to a general policy against the trial of matters 
which were unrelated factually or in which less than 
all of the parties involved were legally interested. The 
Federal Rules accept this same policy because although 
they in form permit a very broad basis for the asser- 
tion of claims without factual similarity or common 


codes 





1928), pp. 441-450. 


36. Clark, Code Pleading 
3 (1928), pp. 445-446. 


37. Clark, Code Pleading 

38. Clark, Code Pleading (1928), pp. 463-472. 

39. Clark, Code Pleading (1928), pp. 471, 472. 

40. Moore’s Federal Practice (1938), pp. 680-691. 

41. Moore’s Federal Practice (1938), pp. 692-700 

42. Holman v. Tjosevig, 136 Wash. 261, 239 P. 545 
(1925); Note, 39 Har. L. Rev. 658 (1926); Notes by Advisory 
Committee p. 14; Clark, Code Pleading (1928), p. 447. 

43. Clark, Code Pleading (1928), pp. 448-450 

44. Clark, Code Pleading (1928), pp. 461-462. 

45. Clark, Code Pleading (1928), pp. 463-472. 

16. 64 C. J. pp. 37-41. 
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legal interests, they make express provision in Rule 
13 (i) and Rule 42 (b) for an effective means of deal- 
ing with the subject of trial convenience and separate 
judgments. It seems apparent that the Federal form 
is preferable in that it deals with the problem of trial 
convenience as such in each case and avoids the at- 
tempt to deal with trial convenience in a general form 
in terms of permissible pleadings. 

It will be noted that the “transaction” clause in 
Rule 13 (a) does not follow exactly the usual language 
in the Code.47 The Code normally allowed a counter 
claim if “it arose out of the same transaction as the 
plaintiff’s claim or was connected with the subject- 
matter” thereof, whereas the Iederal Rule requires the 
counterclaim to be pleaded if “it arises out of the 
transaction or occurrence that is the subject-matter 
of the opposing party’s claim.” Cases under the Code 
held that a claim might be connected with the subject- 
matter of the action although it did not arise out of 
the same transaction.** Under the Federal Rule such 
a claim would be a permissive and not a compulsory 
counterclaim. The transaction” clause in the 
Code has caused considerable difficulty although the 
accepted interpretation at the present time is fairly 
well settled. Earlier cases restricting “transaction” to 
a “business transaction” have been repudiated and sub- 
stantially it is settled that claims arise out of the same 
transaction when they have substantially the same fac- 
tual background.*® ‘The proper test would seem to be 
this: would proof of the plaintiff’s claim involve evi 
dence which to any substantial extent would be mate 
rial to the proof of the defendant’s claim. Apparently 
the addition in the Federal Rule “or occurrence” was 
designed to repudiate the “business transaction” inter 
pretation of the Code phrase. It may be that the addi 
tion is not entirely a fortunate one for the implication 
of its addition is that there is some distinction between 
“a transaction” and “an occurrence.”” Something could 
be said for the omission of this language or its use to 
the exclusion “the transaction.” 

The Federal Rule does not expressly repudiate 
the Code cases interpreting the phrase “arising out of” 
the same transaction as requiring that the plaintiff's 
cause of action come into existence at a time prior to 
the defendant’s cause of action.*° Most States, how 
ever, have at least by implication repudiated this in 
terpretation and it can be assumed that the phrase was 
used in its commonly accepted meaning.** 

Rule 14°? would constitute an innovation in most 
States. The change it would make in the usual prac- 
tice so far as counterclaims are concerned has been 
pointed out above. It is in keeping with the subse 
quent rules on parties and the joinder of actions which 
repudiate the formal common law and Code restric- 
tions on these subjects. The Rule permits an asser- 
tion by the defendant against a third party of a claim 
in which the plaintiff may not be interested where the 
defendant is interested in the third party being bound 
by the judgment in the case.** 


“same 





47. Clark, Code Pleading (1928), p. 451. 

48. Clark, Code Pleading (1928), p. 454, n. 80. 

49. Clark, Code Pleading (1928), pp. 454, 455. 

50. Adams v. Schwartz, 137 App. Div. 230, 122 N. Y. S 


41 (1910; McCargar v. Wiley, 112 Ore. 215, 229 P. 665 
(1924). 
51. Clark, Code Pleading (1928 $41-457 


52. This rule provides for “third party practice.”’ 

53. As a general rule the Code does not go as far as 
the Federal Rule although there is some State recognition of 
the substance of this Rule. See, Moore’s Federa! Practice 
736-782, 


(1938), pp. 








Rule 15 in general does not depart seriously from 
the present Code provisions on the subject of amend- 
ments. It restricts an amendment as a matter of course 
to a time before a responsive pleading is served or if 
none is permitted to a time twenty days thereafter. 
After a responsive pleading is served amendments are 
permitted only by leave of court. Subdivision (b) 
makes express provision for a so-called non-paper is- 
sue and this does not depart from the accepted practice 
this result is statutes 
which require a decision on the merits of the case or 
under a statutory or common law rule to the effect 
that procedural defects may be waived by a failure to 
make proper objections.** Under this Rule a formal 
amendment may be made but this is not 
Thus evidence which is not within the paper 
may be admitted under an amendment and the privi- 
lege of the adverse party is largely that of asking for 
a continuance. Earlier statutes on amendments were 
somewhat restricted in their terms, but in a number 
of states the present law is in conformity with this 
Rule.®® 

Subdivision (c) is designed to effect a change in 
the law on the relation back of amendments. Normally 
no statutory provision has made an express statement 
on this subject, but usually as against every objection 
except the statute of limitations it has been held that 
an amended pleading relates back to the date of the 
original pleading.*© This Rule, however, is designed 
to change that result so that the amended pleading if 
it has a factual connection with the original pleading 
does relate back so as to defeat the statute of limita- 
tions.*? 

Rule 16,°* of course, constitutes (in form) an in- 
novation on this subject for most States. Although 
certainly under the Code there was no prohibition 
against a trial judge proceeding in this manner. It will 
be noted, however, that the procedure is permissive 
and not compulsory and therefore actually would not 
constitute any modification of the Code system. A 
great deal has been written in favor of this rule and 


where reached because of the 


necessary. 


issues 


there is considerable data tending to show its effec- 
tiveness as a workable proposition.* 
Rule 17 (a) follows almost verbatim the usual 


code provision on this subject. The first part of the 
rule states the common law and Code requirement on 
the point. It has always been true that the plaintiff 
in an action had to establish the fact that he was the 
legal owner of the interest which he was seeking to 
assert against the defendant. If he is the legal owner 
he is the real party in interest (meaning “legal inter- 
est”). Thus it has always been true that a possessory 
action could be defeated by showing that the plaintiff 
did not have a possessory interest in the property in- 
volved. It made no difference that he had some in- 
terest in the property.°° For the same reason one of 
two promisees could not maintain an action for the 
breach of the contract because the ownership of the 
interest was not in him but in an entity composed of 





54. Clark, Code Pleading (1928), pp. 368-370; pp. 496-522 
55. Ibid. 
56. Clark, Code Pleading (1928), pp. 513-516 

57. Moore’s Federal Practice (1938), pp. 798-802. 
This rule provides for a “pre-trial procedure.” 
59. See the articles and materials referred to in 
of the Advisory Committee, pp. 16, 17. 

60. For example, it has been as true under the Code as 
at common law that the owner of an equitable interest in 
property may not maintain a common law action for posses 
sion. See, Clark, Code Pleadings (1928), pp. 114-115. 


@ 


Notes 


























THE New FEDERAL RULES AND STATE PROCEDURE 








himself and the other promisees.** For the same rea- 
son one could not sue to recover damages for personal 
injuries to another person.** The test in all of these 
cases is as to the legal ownership of the rights sought 
to be asserted. Rather curiously the Rule allows as 
does the Code rule “a person with whom or in whose 
name a contract has been made for the benefit of an- 
other” t although it is also true that the bene- 
ficiary or principal may sue under the first provision 

Something could be said for the omis 


) sue 


of the rule.' 
sion of this provision but at the same time the inter- 
pretation of it is so well settled that its inclusion can 
do no particular harm. 

Rule 17 (b) already has caused some difficulty. 
The first sentence repudiates the accepted conflict of 
laws rule on this subject, but a great deal can be said 
in its favor. The second sentence is the one which 
has caused some concern. It has been asserted by the 
Rules Committee that it was designed primarily to 
give effect to valid restrictions on actions against gov- 
ernmental corporations and that the Rule was intended 
to deal with the question of corporate capacity to sue 
or be sued as an original proposition.** In the present 
form the Rule so far as the Federal courts are con- 
cerned is not objectionable. In a State system the 
Rule might raise some doubt as to the continued valid- 
ity of statutory restrictions against foreign corporations 
and if adopted in the State practice this point should 
receive attention 

Under Rule 17 (b) when the plaintiff is suing in 
a representative capacity his capacity is governed by 
the law of the state in which the District Court is held. 
This is in accord with the accepted rule so that unless 
a State has removed the common law restrictions 
against actions by foreign officers, an action may not 
be maintained under this rule by a foreign administra- 
tor, guardian, etc. The last part of this sentence it has 
been asserted is an attempt to give effect to the case 
of United Mine Workers of America v. Coronado Coal 
Co.* and similar cases. It is suggested that a general 
rule which would allow a partnership or other unin- 
corporated corporation to sue or be sued in its com 
mon name would be a very desirable rule.** A good 
many States as a matter of fact already have a rule of 


some 


this character.*’ 

The first sentence of Rule 17 (c)® might con- 
stitute a modification of the law in some states. It is 
not always true that a guardian, for example, may 
maintain or defend an action for an infant or an in- 
sane person. There are distinctions between guard- 
ians of the person and property and sometimes even a 
general guardian under the statutes involved has no 
legal interest in some of his ward’s personal and prop- 

The Federal Rule seems to be a very 
wision on this subject and its adoption 


erty rights.® 
desirable pr 
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would remove a good deal of difficulty in the state 
practice in this type of situation, The latter part of 
Rule 17 (c) is in conformity with the usual practice.*° 

When read in the light of the rules on the joinder 
of parties, Rule 18 (a) removes the common law and 
Code restrictions on the joinder of actions. The Code 
rules on the subject are just about as arbitrary as the 
common law rules.** They made arbitrary classifica- 
tions of actions and provided that claims falling within 
each classification might be joined.’*? There was, how- 
ever, an additional provision that claims “arising out 
of the same transaction or connected with the same 
subject of the action” might be joined. Again as in 
the counterclaim rule there was confusion in the cases*™® 
and the substantial policy favored the joinder of claims 
where it might be expected that they could be tried 
profitably at the same time. Again the Federal Rule 
reaches this result, but it does so by providing for an 
unlimited joinder in the first instance taking care of 
the matter of trial convenience by the rules as to the 
separate trials of multiple issues. 

The difference is one of form. Under the Code 
procedure actions which were misjoined were not dis- 
missed, but were docketed as separate actions if a 
proper motion or demurrer raising the point was filed." 
The plaintiff might then quite properly make a motion 
to consolidate the actions for the purposes of trial. 
If the actions were filed separately in the first instance, 
again the motion to consolidate for trial was an ac- 
cepted procedure.** The practice, therefore, under the 
Code was that if there was any substantial reason why 
actions ought to be tried at the same time they could 
be dealt with on that basis. Those which might have 
been properly joined and for which there was no ad- 
vantage in a joint trial could be separated for trial. 
As in the counterclaim rules the Federal Rules attack 
the problem in a more desirable form. There is no 
particular advantage in quarreling about the joinder of 
actions. The real problem is as to whether or not 
several claims ought to be tried together and it seems 
wise to deal with the problem in those terms. 

It will be noted that as distinguished from the 
counterclaim rules there is no designation of actions 
which must be joined and those where joinder is per- 
missive. The Federal Rules, therefore, do not under- 
take to deal expressly with the problem of the results 
under the law of res judicata if the plaintiff does not 
take advantage of the provision for joinder of actions. 
In view of the fact that there is considerable authority 
for the proposition that a judgment is res judicata not 
only as to what was actually litigated, but also as to 
matters which might have been litigated, including 
separate causes of actions which might have been 
joined,”® an attorney should certainly hesitate to take 
advantage of the apparent permissive feature of Rule 
18 (a). Rule 18 (b) finds its counterpart in a good 
many of the Code states and is designed to repudiate 
the older rule which required a claim to be reduced 
to judgment before the creditor could successfully 
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maintain an action to set aside a fraudulent convey- 
ance.’? 

In general Rules 19 and 20 are in accord with 
the usual Code rules on this subject. The real party 
in interest rule proceeds on the theory that there is 
but one person legally interested in the claim sought 
to be asserted. But just as several persons may be 
jointly or commonly or in some other manner inter- 
ested in the same property so several persons may be 
jointly, or in common or in some other manner in- 
terested in a primary or secondary right which may 
be the subject of a civil action arising out of the owner- 
ship of property or the making or performance of con- 
tracts. The rule, therefore, has always been (at least 
where there has been a common or joint interest in 
such an interest) that the persons thus interested 
should join in an action asserting the right.7* On the 
other hand more than one person may be responsible 
jointly or in common with another because he is a 
party to a promise with others or under the doctrines 
of joint or concurrent action he is legally responsible 
for the conduct of another.” The results under the 
Code rules in general were no different from the re- 
sults at common law because the substantive law in- 
volved has been not materially changed. The Code in 
terms did not require a strictly joint or common legal 
interest®® and the Federal Rules specifically elaborate 
on this proposition. Thus it has been held that a life 
tenant and a remainderman might join in an action for 
injury to their property.** Persons not strictly jointly 
interested in the performance of a promise might like- 
wise join.*? Persons who had legal and equitable in- 
terest in the same property might join.** In all of 
those instances there was no common law precedent 
for the joinder. 

Under the Code also there was in the equitable 
cases a concept of joint action subjecting several de- 
fendants to a common liability for an equitable tort 
which went beyond the common law concept of joint 
action.®4 

The Federal Rules require the joinder of plaintiff 
and defendants if there is a joint interest and as indi- 
cated above this does not in the slightest depart from 
the common law or Code rules on the subject. The 
significant innovation on the subject of parties is in 
Rule 20 (a) which allows a joinder even although the 
interest asserted is several or in the alternative, pro- 
vided the claims asserted arise out of the same trans- 
action or occurrence and if a common question of law 
and fact will arise in the action. The same thing is 
provided as to the joinder of defendants. This really 
allows a joinder of actions and is a direct repudiation 
of the Code requirement that actions joined affect all 
of the parties to the action.** The Rule recognizes 
the inadvisability of compelling one party to participate 
in the litigation of a claim in which he has no actual 
interest and allows the joinder only if the actions 
joined involve the same factual and legal background 
so that there is some advantage in trying the actions 
together. The Rule reaches the further very desirable 
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result that situations involving doubt as to the sepa- 
rate rights and liabilities of the parties as between them- 
selves and as against each other may be determined in 
one proceeding although again provision is made for 
separate trials if that is desirable in a given case. 

The last sentence of Rule 20 (a) is a counterpart 
of a similar provision in mest Codes and constitutes a 
repudiation of the common law rule to the effect that 
there could be but one judgment in one case and that 
it was not permissible to determine the interest of 
parties on the same side of the case as between them- 
selves.*® Thus clearly it would be permissible for a 
life tenant and a remainderman to join in an action 
for injury to property and to apportion the amount 
of damages recovered as between the plaintiffs. 

Rule 21 in substance is in accord with the com- 
mon Code provision on this subject which in turn 
repudiates the common law rules on the subject. At 
common law it was not permissible to render a judg- 
ment in favor of one plaintiff and against another plain- 
tiff nor against one defendant or in favor of another 
defendant except in those cases where liability was 
both joint and several.** The result of Rule 21, par- 
ticularly in the light of the last sentence of Rule 20 
(a), is that misjoinder of parties in the sense that there 
have been too many parties joined does not adversely 
affect the case so far as the parties who are properly 
joined are concerned. If there is a non-joinder of 
necessary parties the usual result was that the action 
was decided adversely against the plaintiff.** Rule 
21 undertakes to change this result and to require that 
the omitted parties be brought in. Normally under 
the Code practice a plaintiff could have reached this 
result by asking leave to make the proper amendments 
although a court might properly refuse such an amend- 
ment because of the consequent delay.*® Rule 21 in 
terms gives the trial court no discretion on this point 
and the plaintiff no discretion and it is incumbent on 
the court to see that the proper parties are added. 

Rule 22 goes beyond the usual Code provision on 
interpleader. The Code normally provided simply for 
the assertion of an interpleader as an affirmative equi- 
table defense.*° It was usually held that the original 
bill of interpleader was still an available remedy.** The 
Federal Rule removes some of the restrictions on this 
subject and liberalizes the practice.® 

Rule 23 deals with a subject which was covered 
in rather ambiguous terms in the Code.®* It is de- 
signed to remove the admitted ambiguities. It is be- 
lieved, however, that under the Federal Rule substan- 
tially the same results will be reached as were reached 
in the usual interpretation of the code provisions.” 

Rule 24 simply extends the rules on the joinder of 
parties and claims to an omitted party giving such a 
person the privilege of intervening. In substance the 
Rule does not depart from the Code rule.® It will be 
noted that the Rule takes cognizance of the Federal 
statutes requiring a government defense in an action 

(Continued on page 435) 
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MARTIAL LAW AND HABEAS CORPUS: EXTENT OF 
WAR POWER IN EMERGENCY 


Contusion on the Subject and Some of the Reasons Therefor — Not Removed by Ex-Parte 


Merryman and Ex-Parte Milligan—Unfounded Assumptions in Opinion in First Case 





Con- 


temporary Opinion That Article I, Section 9 Is not an Exclusive Grant of All Power over 


Habeas Corpus to Congress but a Specific Restriction on the Power of That Body to Have 


Courts Suspend the Writ—Criticisms of Opinion in Milligan Case 





All-Embracing Character 


of War Power Wherever an Emergency of War Arises, etc. 


By Hon. Joun H. HATCHER 


Isso tate Justice of West 


N investigator is astonished at the confusion 
A enveloping this subject. The literature thereon 
with divergent statements and is not 
even free from inaccurate quotations. Much of the 
confusion of English precedents on martial law is due 
to their failure to distinguish between its use in time 
of peace and time of war. Some of the confusion is due 
to the several definitions of the term. For example, Sir 
Thomas Smith, an early writer on the government of 
England, said martial law was the arbitrary will of the 
king in war; while a century later, Sir Matthew Hale, 
the legal commentator, said martial law was the law 
imposed by the King’s Marshal for “the government, 
order and discipline in an army.” Some of the modern 
confusion has arisen from failure to distinguish between 
the terms military law, military government and martial 
law. Military law, technically, is a legislative code of 
rules and articles of war. Military government, tech- 
nically, is the control imposed by the military command 
over conquered or disorganized territory. Infractions 
of military law and of military government may be tried 
by military sometimes called courts- 
martial; but neither military law nor military govern- 
ment is martial law, as technically defined. The latter 
has no code of laws, but is simply the exercise of mili- 
tary discretion in time of war. 

' The essence of martial law is said to be suspension 
of the writ of habeas corpus. The confusion on the lat- 
ter is but little less than that on martial law. This writ 
did not issue from the mists of primitive common law 
fully panoplied as many writers have assumed. On the 
contrary, the writ passed through a long transition 
period just as did other legal writs. The learned 
Edward Jenks has a clear conviction that the original 
use of this writ was “not to get people out of prison, 
but to put them in it.” Jenks, Story of Habeas 
Corpus, 18 Law Q. Rev., on p. 65. Even after the writ 
was molded to test only the legality of a commitment, 
several centuries passed before the writ was granted to 
persons committed by the Royal order. And this was 
finally accomplished, not by expansion of the common 
law (as some controversialists have asserted), but by 
specific Acts of Parliament in the seventeenth century. 
In this country, further confusion regarding the writ 
has arisen from the provision of the national Constitu- 
tion, Art. 1, Section 9, that “the privilege of the writ of 
shall not be suspended, unless when in 


abounds 


commissions, 


habeas corpus 


37 





Virginia Court of Appeals 


cases of rebellion or invasion the public safety may 
require it.” Some writers of national prominence have 
construed this provision to be a delegation of power to 
Congress. (See Pomeroy’s Const. Law, sec. 707.) 
Other writers equally prominent have construed the 
provision to be a limitation of Congressional power. 
(See Halleck’s International Law, p. 503.) The division 
of comment on Martial Law and Habeas Corpus caused 
Attorney General Cushing, in 1857, to complain that 
the commentators were all at sea. The interim decisions 
have left commentation still at sea, particularly the 
leading federal decisions of Ex parte Merryman, and 
Ex parte Milligan. 

EX PARTE MERRYMAN, TANEY’S CIRCUIT 

COURT DECISIONS, 246. 

Merryman, a resident of Maryland, was arrested 
May 25, 1861, under a military order and taken to Fort 
McHenry. Upon his petition, Chief Justice Taney 
issued a writ of habeas corpus on May 26th, directed 
to General Cadwalader, the commander of the fort, and 
returnable at eleven o’clock the next day. At that hour, 
the General’s return was filed, stating, in effect, that 
Merryman had been arrested under order of Major 
General Keim of the U. S. Army, and brought to Fort 
McHenry charged with “various acts of treason, and 
with being publicly associated with and holding a com- 
mission as lieutenant in a company having in their 
possession arms belonging to the United States and 
avowing his purpose of armed hostility against the gov- 
ernment.” The return further stated that General Cad- 
walader was informed the charges could be “clearly 
established” ; that he was authorized by the President 
in such cases to suspend the writ of habeas corpus for 
the public safety; that he realized this power was “a 
high and delicate trust” which he had been enjoined 
to exercise “with judgment and discretion,” and sug- 
gested that he be not embarrassed by any “unnecessary 
want of confidence.” The return then requested that 
further action be postponed until the General could 
receive instructions from the President, when a further 
return would be made. This request was disregarded 
by the Chief Justice, who forthwith issued an attach- 
ment for contempt against General Cadwalader because 
he had not produced Merryman. The marshal was un- 
able to execute the attachment. Whereupon the Chief 
Justice filed an opinion which was promptly pro- 
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nounced “unanswerable” by the Supreme Court of 
Wisconsin (/n re Kemp, 16 Wis, 382, 391), and which 
has been approved by a number of other courts. 

An initial impression of Justice Taney’s course in 
the Merryman case is that he was precipitate. There is 
a presumption, honored in all courts, that official con- 
duct is in _ of official duty. (Martin v. Mott, 12 
Wheat. (U. S.) 33). It would seem that this presump 
tion should ee been accorded the military officers 
responsible for Merryman’s detention until General 
Cadwalader could have communicated with the Presi 
dent, and made the further return promised. 

One’s attention is next arrested by the variance of 
the facts stated in the opinion from the facts in the 
record. And one is surprised that, despite General Cad 
walader’s declared realization that his authority was ‘‘a 
high and delicate trust” to be executed with “judgment 
and discretion,” the opinion treats the case as one in 
which the apa! — proposed to usurp judicial 
authority at will “upon any pretext or under any cir 
cumstances.” That -oond arranted approach to the case 
forecasts the extreme legal propositions advanced by 
the opinion. Its chief pronouncement is that under Art 
I, Sec. 9 of the Constitution, no suspension (or disre 


gard) whatever of habeas corpus is lawful unless au 
thorized by Congress. This holding based on the 
theory that the right of suspension is an exclusive 


grant of Congressional power. The opinion quotes two 
American authorities, Story and Marshall. The quota 
tion from Story postulates merely that Congress is the 
sole judge of the exigency warranting the suspension 
referred to in the Constitution, but makes no attempt to 
define the suspension. The quotation from Marshall 
(Ex parte Bollman, 4 Cranch. 101) relates specifically 
to the Congressional Judiciary Act of 1789, and not to 
Art. I, Sec. 9 of the Cons titution The opinion does not 
discuss the colonial background of the section, does not 
regard the plain language of the section, and does not 
consider the thereon of the Constitution 
makers. These omissions are due perhaps to the stated 
assumption that the construction adopted in the opinion 
had heen theretofore given by everyone, particularly 
(as the opinion states), by “every jurist and states 
man” in the Congress which considered suspending the 
writ in connection with the Burr conspiracy. My re 
search does not find substance for the assumption. 

The colonists demanded the privilege of habeas 
corpus as Englishmen, and it was usually accorded 
them, though in some instances the colonial governors 
were recalcitrant. “Now and then” upon complaint by 
a governor that the Americans were becoming “a fac 
tious and turbulent people, with heads turned by queer 
political crochets,”” the King’s Privy Council would in- 
struct the governors to suspend the writ. (Fiske, The 
American Revolution, Vol. 1, p. 2). That was done in 
times of peace, was solely for purposes of discipline and 
was without legal justification. Wherefore, those sus- 
pensions were resented by the colonists. But the annals 
show that they acquiesced in violations of the writ in 
times of war. During the Revolutionary War, the 
American officers disregarded the writ at will and the 
records of the Continental Congress, to which several 
personal protests were made, disclose no Congressional 
action against the practice. On the contrary, in 1778, 
that body specifically approved the refusal of General 
Smallwood to honor a writ issued by the Chief Justice 
of Delaware. 

Madison’s notes on the Constitutional Convention 
contain only two comments on this section, one by Judge 


comments 








John Rutledge, of South Carolina, and one by James 
Wilson, of Pennsylvania, both outstanding delegates. 
Rutledge was for declaring the writ inviolate on the 
ground that a suspension would never be necessary “ai 
the same time through all the states.” This remark is 
not comprehensible except upon the one hypothesis, 
that Rutledge understood the proposed suspension to 
be nation-wide. Wilson merely “doubted whether in 
any Case a suspension could be necessary, as the discre- 
tion now exists with judges, in most important cases, 
to keep in gaol or admit to bail.” Prisoners gaoled and 
subject to bail at judicial discretion were civil, not mili- 
tary, prisoners. The latter were ordinarily detained in 
prison camps, not subject to bail at all, and held or 
released at the discretion of the commanding officer. So 
it is apparent that Wilson understood the section to 
apply to civil arrests. This understanding was in no 
wise strained, because, on occasion, civil officials had 
been given legislative authority to disregard the writ. 
For example, in May, 1781, the Virginia Assembly 
empowered the Governor to have arrested and con- 
fined, without benefit of habeas corpus, any person he 
had good cause to suspect of disloyalty. Thus the only 
recorded construction of this section within the Con- 
vention itself is that it related to a nation-wide suspen 
sion of the writ as to civil arrests. Governor Randolph, 
f Virginia, himself a framer of the Constitution, in a 
speech to the Virginia Convention which ratified the 
Constitution, associated the section with civil arrests, 
saying : “I contend that by virtue of the power given to 
Congress to regulate courts, they could suspend the 
writ of habeas corpus. This is therefore an exception 
to that power.” 3 Elliot’s Debates, 464.1 Before the 
same convention, Mr. Nicholas, Mr. Grayson and Mr. 
Henry, and before a like convention in Massachusetts, 
Judge Sumner also construed the section to be a re- 
traint on Congressional power, and that construction 
was questioned by none. (3 Elliot’s Debates, pp. 102, 
449. 461: and 2 Elliot’s Debates, pp. 108-9). The 
Merryman opinion does not name the jurists and 
statesmen in Congress who discussed the Burr con- 
spiracy, but in the Annals of the 1807, 
wherein it was discussed, I find only two constructions 
of the provision, to-wit, those by Representatives 
3room and Campbell, both of whom said that the pro- 
vision was a restriction of Congressional power. (An- 
nals 9th Congress, 2d Sess., pp. 503 and 5407). The 
phrasing of the Constitution was done by masters of 
the English language. It is not consistent with their 
skill that an exclusive grant of power should have been 
expressed in negative words alone. If the sententious 
language of the section be given its ordinary meaning, 
then the construction of Randolph and his contempor- 
aries is patently correct. The “shall not” of the section 
can mean naught but prohibition, and standing alone 
would be absolute; but to the “shall not” the public 
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1. Senator Wall of New Jersey, quoted Governor Ran- 
dolph as saying to the Convention June 10, 1788, that the writ 
could be suspended here only by “The Legislature 
never by the Executive.” Congressional Globe 1862-3, 1462. 
That quotation is not sustained by the official record ‘of the 
Governor’s remarks. See 3 Elliot’s Debates, 203. 

2. Representative Campbell said: “This provision evi- 
dently relates to Congress, and was intended to prevent that 
body from suspending by law the writ of habeas corpus except 
in cases stated, and has no relation whatever to the act of an 
individual in refusing to obey the writ. Such refusal or dis- 
obedience would not certainly suspend the privilege of the writ, 
and must be considered in the same point of view as the viola- 
tion of any other public law made to protect the liberty of the 
citizen.” 
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emergency is an exception. That the section was 
thought necessary at all implies the conception of the 
framers, tl Congress, through another provision of 
the Constitution, had been given a power over habeas 
corpus. I see no reason to controvert Governor Ran- 
dolph’s position that such power was an incident of 
sional power to regulate the federal courts. 
knew that in wartime Congress could not 

essity of most military arrests, and that 

need of quick and sometimes secret mili- 

such cases could not await Congressional 
investigation. Unless it be taken that the framers were 
unmindful of this knowledge; unless it can be demon- 
strated that Rutledge, Wilson and Randolph did not 
speak the understanding of their fellows, then the sec- 
tion was designed to be not an exclusive grant of all 
power over habeas corpus to Congress, as the Merry- 
man opinion holds, but a specific restriction on Con- 
gressional power to have the courts suspend the writ; 
and the section has no bearing on the occasional or 
local disregard of the writ by a military commander. 
I submit with deference, that no opinion on this subject 
is “unanswerable” which does not answer Rutledge, 
Wilson and Randolph. 

The Merryman opinion attempts to correlate the 
status of the writ under the federal government with 
that of the writ under the common and the statutory 
laws of England. This attempt overlooks the fact that 
such laws were not adopted by the Constitution and 
could not bind the federal government in any manner. 
The opinion deduces from commentaries on the Eng- 
lish goverment that only Parliament could suspend the 
writ of habeas corpus in England, and reasons accord- 
ingly that only Congress could suspend it in the United 
States. The opinion overlooks the repeated declara- 
tions of the Constitution-makers that our situation was 
entirely different fron: that in England and that “the 
British government cannot be our model.” 5 Elliot’s De- 
bates, pp. 137, 141, 153, 165, 168, 188, 234. A power 
may not be accredited to Congress because Parliament 
has it, but only if the Constitution delegates it. Neither 
i nal power expanded by the common law, 
United States, as a Federal Government, 
has no common law...” U.S. v. Worrall, 2 Dallas, 
384, 394. Accord: Ex parte Bollman, 4 Cranch, 93-4. 
Pursuing the unwarranted analogy to the English gov- 
ernment, the Merryman opinion charges that if the 
President suspend the writ, then the Constitution 
has conferred on him more regal and absolute powers 
than England had entrusted to its Crown. That charge 
also fails, because at the time our Constitution was 
formed and prior thereto even to the days of the Con- 


the Congres 
The framers 
forsee the 
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tary actio!1 


is Congressi 


for “ 


queror, the right of the Crown, as the supreme military 
commander, to administer martial law in time of 
national danger, if necessary, had been consistently 


recognized. In 1565, Sir Thomas Smith, in his Com- 
monwealth of England, wrote: “In war time and in the 
field, the Prince hath also absolute power, so that his 
word is a law.” This same power was recognized in 
the celebrated Ship Money case in 1637 by judges and 
lawyers alike, the able St. John, though opposing the 


Crown, saying: it must needs be granted that in 


this business of Defence, the suprema potestas is inher- 
ent in his majesty, as part of his crown and kingly 
dignity.” Furthermore, Parliament, which alone 


speaks with finality for England, in three separate acts 
near the date of the Constitution, to-wit, 39 George 
III, ch. 11; 43 George III, ch. 117; and 3 and 4 Wil- 
liam IV, ch. 4, referred to this power as the “acknowl- 


edged prerogative” and as the “undoubted prerogative” 
of the Crown. 

The Merryman opinion brushes aside any possible 
argument in favor of the government’s right to suspend 
the writ even “for self-defense in time of tumult and 
danger,” on the ground that the government is one of 
delegated powers only, and such a power is not granted. 
The opinion treats the President as commander-in-chief 
of our military forces merely “from necessity and the 
nature of his duties,” and concedes no military right 
to arrest a civilian “except in aid of the judicial author- 
ity and subject to its control.” And the opinion would 
exalt constitutional guarantees of personal rights and 
property, including trial by jury, above the necessities 
of war. The opinion thus ignores the express consti- 
tutional provisions which authorize the government to 
wage war and which make the President the com- 
mander-in-chief of the army and the navy of the United 
States. The opinion takes no account of the common 
thought among all nations from the dawn of history 
that in times of peril the conservation of the nation may 
demand “the sacrifice of the legal rights of a few” and 
may not only justify, but compel, the temporary aband- 
onment of civil procedure. (Hallam, Const. Hist. of 
England, 240). This thought is based on the first 
law of nature, the right of self-preservation. Whatever 
is necessary to preserve that right is lawful. A conflict 
between hostile nations is a struggle for self-preserva- 
tion, wherein civil rights may lawfully be disregarded. 
“Inter arma, silent leges,’ said Cicero. Whatever else 
their disagreement, those two great antagonists, Jeffer- 
son and Hamilton, concurred in this: That the impulse 
of self-preservation, whether individual or national, 
surmounted all civil laws, and that the duty to save the 
country when in danger was a greater duty than that 
to respect property or personal rights. (Jefferson’s 
Comp. Works, Vol. 5, p. 542; The Federalist, No. 
XXIII). Unnoticed by the Merryman opinion is “an 
unbroken sequence” of English decisions from the 
earliest Year Books down to the formation of our Con- 
stitution, upholding the right of the Crown in time of 
war forthwith to occupy fields, raze houses, impress 
civilians, make precautionary arrests, sequester non 
combatants and even execute hostile subjects if the 
exigency admitted no delay. (H. Erle Richards, Mar- 
tial Law, 18 Law Q. Rev., on p. 136). “Flagrante 
bello,” said the court of the King’s Bench in 1776, “the 
common law has never interfered with the army.” 
Barwis v. Keppel, 2 K. B. 314, 318°. 

The framers of our Constitution were familiar 
with ancient history, and with the English decisions. 
Most of the framers, including their presiding officer, 
General Washington, had taken an active part in the 
recent war with England. In that war, they had seen 
their armies, following the English custom, occupy, use 
or destroy private property as the apparent necessity 
demanded ; they had seen loyal civilian population sub- 
jected to military control; some had seen their officers 
disregard civil process, including writs of habeas 
corpus; and some had been with General Washington 
at Tarrytown where he asserted authority to hang the 
civilian, Joshua Hett Smith, immediately, as a traitor, 
and stated that nothing could save him but a candid 
confession of his connection with the André affair. 
The lawfulness of those means was not questioned, and 
since the framers placed no specific limitation on the 








3. Accordant pronouncements were later made by English 
Lord Chancellors in Ex parte Marais, 1901 A. C. 109, 115; 
Tilonko v. Atty. Gen’l, 1907 A. C. 93, 95. 












war power, they must have expected it to employ those 
same means in defending the government of the United 
States. If those means override the other Constitu- 
tional provisions, the framers must have so intended; 
and those means themselves become the law of the land, 
and are due process under the Constitution. This doc 
trine is neither original nor novel. It was stated with 
out controversion in 1628 by Serjeant Ashley in the 
great English Parliamentary debates which preceded 
the preparation of the Petition of Right, as follows: 
“The Martial Law, though not to be used tn times of 
peace ... yet in times of invasion, or other times of 
hostility when an army-royal is in the field, and offenses 
are committed, which require speedy reformation, and 
cannot expect the solemnity of legal trials; then such 
imprisonment, execution or other justice done by the 
law-martial is warrantable, for it is then the law of the 
land, and is jus gentium (the law of the nations) y 
3 St. Trials, p. 149. This doctrine was specifically 
applied to our Constitution in McCulloch v. Maryland 
(4 Wheat. (U.S.) 316, 409, 419) wherein the court said 
“the government which has a right to do an act, and 
has imposed on it the duty of performing that act, must, 
according to the dictates of reason, be allowed to select 
the means; . . . That any means adapted to the end, 
any means which tended directly to the execution of 
the constitutional powers of the government, were in 
themselves constitutional.” 

The bane of inaccuracy did not escape several 
commentators on the Merryman case. Mr. Tucker in 
his work on the Constitution, sec. 318, says: “The 
President never acted in the matter so as to release 
Merryman.” Mr. Bailey in his work on Habeas Cor- 
pus, sec. 110, follows Tucker According to these 
authors, Merryman, unreleased, still is waiting, still is 
waiting. War of the Rebellion, Official Records. Series 
2, Vol. 2, p. 226, shows that Merryman was “trans 
ferred to civil authority” sometime (date not given) 
prior to February 17, 1862. The usually reliable War- 
ren in his work on The Supreme Court, Vol. 3, p. 96, 
after referring to the storm of public criticism which 
met the Merryman opinion, says that four years later 
it was “strongly upheld” in the majority opinion of the 
Milligan case. “Never,” says Mr. Warren, “did a fear- 
less judge receive a more swift or more complete vindi- 
cation.” The unvarnished truth is, the facts in the two 
cases are dissimilar ; the principles necessarily involved 
in the two cases are not the same: the Milligan opinion 
does not mention the Merryman case at all, and is so 
inconsistent and inaccurate that what vindication, if 
anv, the opinion affords Chief Justice Taney is tenuous 
indeed. 

EX PARTE MILLIGAN (1866) 4 WALL. (U.S.) 2 

Milligan, a citizen of Indiana, charged with con 
spiracy and insurrection against the government of the 
United States, was tried and sentenced in 1864 by a 
military commission appointed by the President under 
express Congressional authority. The Supreme Court, 
upon habeas corpus, held unanimously that the com- 
mission had no jurisdiction over Milligan. The hold- 
ing itself is not here questioned ; but the opinion of the 
court, written by Associate Justice Davis, made some 
majority pronouncements on martial law which (only) 
are seriously questioned.‘ The Davis opinion says: 


1 
if 





4. Mr. Warren wrote in 1919, Am. Law Review, Vol. 53, 
“it is evident that some of the expressions of Davis. J., in 
ex parte Milligan (Mr. Warren’s “complete vindication” of 
Taney, Ch. J.) were loosely and probably inaccurately used.” 
And how! 
The celebrated phrase of the Davis opinion, “The Constitu- 
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“No doctrine, involving more pernicious consequences 
was ever invented by the wit of man than that any of 
its (the Constitution’s) provisions can be suspended 
during any of the great exigencies of government.” 
Standing alone, that declaration would support Taney, 
but later the Davis opinion, after referring to the fact 
that in every war, certain measures deemed necessary 
by the government, would be opposed by some citizens, 
makes this entirely inconsistent admission: “In the 
emergency of the times, an immediate public investi- 
gation according to law may not be possible; and yet 
the peril to the country may be too imminent to suffer 
such persons to go at large. Unquestionably, there is 
then an exigency which demands that the government, 
if it should see fit in the exercise of a proper discretion 
to make arrests, should not be required to produce the 
persons arrested in answer to a writ of habeas corpus.” 
The Davis opinion, calmly ignoring this admission, 
then says: “Martial rule can never exist where the 
courts are open, and in the proper and unobstructed 
exercise of their jurisdiction.” This test of martial law 
is patently incomplete, since it does not provide further 
that the courts should be competent “to avert threatened 
danger” and “to punish with adequate promptitude and 
certainty the guilty conspirators.” (Opinion of Chief 
Justice Chase). Indubitably, the acid test must be, 
can the courts handle the emergency? The Davis opin 
ion continues: “Martial law cannot arise from a 
threatened invasion .. . It is also confined to the locality 
of actual war.” These prescriptions are myopic. A 
hostile army on our border “might necessitate extraor 
although no hostile force had 
crossed the line.” Hare, Am. Const. Law. p. 965. 
Accord: Willoughby. Const. of U.S.. sec. 1051 Ex- 
cepting military defeat, few acts impair military morale 
more than persistent civilian attempts to prevent enlist- 


dinary measures 


ments, procure desertions. weaken confidence and 
inform the enemy. These treasonous acts may be in 


places far from and wnaffected outwardly by actual 
warfare. But since civil procedure is not suited to deal 
ander must 
have and must exercise the power to suppress them no 
matter where occurring. “There may be a state of war 
at any place where aid and comfort can be effectually 
given to the enemy, having regard to the modern con- 
ditions of warfare and means of communication.” 
Frederick Pollock, What Is Martial Law, 18 Law Q. 
Rev., p. 157. 

The Constitution should be construed as a whole, 
and all provisions harmonized if possible. But where 
a general power is plainly conferred for a vital purpose, 
such as the power to wage war, any provision which 
would limit the power must be equally vital. The oc- 
casional preservation of personal or property rights is 
not comparable to the preservation of the nation. This 
statement bears not the faintest implication that the 
military power may act wantonly. Martial rule is 
justified as well as limited by the emergency. Justi- 
fication may be absolute today and wanting tomorrow, 
if the exigency has terminated. Every military act in 
violation of civil rights may later be judged civilly by 
the apparent necessity for it, and the actor held ac- 
countable by the civil law for any unwarranted invasion 
of personal or property rights. Even after twenty 
years, the English Colonial Governor Wall was not 


effectively with such acts, the military com: 





tion of the United States is a law for rulers and people, equally 
in war and in peace,” was preceded by that of Senator Saulsbury 
before the Senate, January 8, 1863, “ that Constitution 


which was made for all times, for peace as well as war.” 
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only brought to judgment, but was hanged for his ruth- 
less administration of martial law following an insur- 
rection.® 

The Davis opinion is surprisingly inadvertent in 
its precedential quotations. The opinion states that in 
reversing the attainder of Thomas, Earl of Lancaster, 
1327, the English Parliament adjudged that in time of 
peace no man should be tried for any offense except 
by the King’s courts, and “that regularly when the 
King’s courts are open it is a time of peace in judgment 
of law.” Neither the Latin copy of that judgment in 
Hale’s Pleas of the Crown, Ch. 26, nor its English 
translation in 1 Howell’s St. Trials, p. 39, et seq., con- 
tains the quotation, in form or substance. It is true 
that in later years a legal*saying arose in England that 
a place where the courts were open should be regarded 
as a place of peace. But in medieval times the military 
disturbances were usually limited to the localities occu- 
pied by armed forces, and elsewhere orderly civil pro- 
cedure was not interrupted. The yardstick of peace in 
those times is too short for measurement now, since 
increased facilities of communication and locomotion 
now extend the disturbances of war to places remote 
from armed camps. (Cyril Dodd, The Case of Marais, 
18 Law Q. Rev., on p. 147). 

The Davis opinion is equally inattentive in stating 
that during the celebrated parliamentary debate con- 
cerning the trial of the missionary, John Smith, by a 
military tribunal in British Guiana, Lord Brougham 
and Sir James MacKintosh said: “When the laws can 
act, every other mode of punishing supposed crimes is 
itself an enormous crime.” This quotation is attempted 
from a speech of Sir James but is not correct. He 
unequivocally defended martial rule in case of neces- 
sity, and, following that defense, said, not “When the 
laws can act,” but “As soon as the laws can act,” etc. 
Lord Brougham also conceded that in case of invasion 
or rebellion, “when there is no time for the slow and 
cumbrous proceedings of the civil law,” martial law 
was justifiable. And while both of those statesmen did 
denounce the trial, they did not speak for England, as 
the House of Commons, which did so speak, confirmed 
the trial. (See briefs of counsel, 4 Wall., 53-55 and 99). 

The Davis opinion continues remiss in declaring 
that our Revolutionary fathers characterized the proc- 
lamation of martial law at Boston by General Gage 
as an “attempt to supersede the course of the common 
law, and instead thereof to publish and order the use of 
martial law.” The quotation was evidently attempted 
from a declaration of the Continental Congress. Here 
is what the records show. On June 12, 1775, General 
Gage, claiming authority from the Royal Charter of 
Massachusetts, and stating that “justice cannot be ad- 
ministered by the common law of the land, the course 





5. The Attorney General (later, Lord Ellenborough) said 
to the jury concerning Wall, that if the circumstances disclosed 
a reasonable degree of necessity for his conduct, “God forbid 
that a hair of his head should be touched.” 

During the War of 1812, General Jackson placed New 
Orleans under martial law, and banished Dominick A. Hall, 
a federal judge who issued a writ of habeas corpus for a mil- 
itary prisoner. When civil authority was restored, Hall imposed 
a fine on Jackson of $1,000.00 for alleged contempt, which the 
latter paid. (Money to reimburse Jackson for the fine was 
immediately raised in New Orleans by popular subscription; 
but he, with princely gesture, had the money given to the fam- 
ilies of soldiers, who had fallen in defense of the city. In 1844, 
Congress repaid him the fine, with interest.) 





whereof has for a long time past been violently impeded 
and wholly interrupted,” proclaimed martial law “for 
so long as the present unhappy occasion shall neces- 
sarily require.”* A committee was at once appointed by 
the Massachusetts Provincial Congress to consider “the 
late extraordinary proclamation” of General Gage. The 
report of the committee was filed June 16, 1775, and 
denied neither his claim of authority nor his statement 
that the common law was not being administered. The 
matter was taken up then by the Continental Congress, 
which, on July 6, 1775, issued a declaration, reciting 
merely that General Gage, by proclamation, “proceeds 
(not ‘attempts’) to supersede the course of the com- 
mon law,” etc., but not controverting his statement that 
the course of the common law had been impeded and 
interrupted. Assuming that his statement was correct, 
because not challenged by those representative bodies, 
there should be no serious doubt of his lawful right to 
impose martial law. (See 4th Series Am. Archives, Vol. 
2, pp. 970, 1416, 1868). 

The Davis opinion is finally inexact in saying: 
“The Virginia Assembly, also, denounced a similar 
measure on the part of Governor Dunmore ‘as an as- 
sumed power, which the king himself cannot exercise ; 
because it annuls the law of the land and introduces the 
most execrable of all systems, martial law.’ ” Henning’s 
Statutes at Large of the Virginia Assembly contain no 
such denouncement. What the opinion evidently re- 
ferred to is a “Declaration” by a convention of Virginia 
Delegates on December 13, 1775, since the Declaration 
does contain the phrases quoted, though widely 
separated and in no sense connected by the word 
“because” or any other word. The Declaration did 
execrate martial law, but did so hypothetically. In a 
different connection, entirely, the Declaration did 
reprobate Lord Dunmore’s attempt, as the Declaration 
charged, to employ martial law in violation of the “con- 
stitution” (charter) of Virginia, and against loyal sub- 
jects of the King of England, in order “to intimidate 
the good people of this Colony into a compliance with 
his (Dunmore’s) arbitrary will.” And this it was— 
the use of martial law arbitrarily—that the Declaration 
said the King himself could not do. (See 4th Series 
Am. Archives, Vol. 4, p. 82). Upon the allegations of 
the Declaration, the Dunmore proclamation was clearly 
unjustified; but the sentiments of the Declaration do 
not warrant the realignment of its phrases as was done 
in the Davis quotation. 

In conclusion, I submit deferentially : In this world 
of arms, constitutional civil rights will endure only if 
protected by arms. The constitutional authority of the 
United States government to wage war, being unre- 
stricted, implies the full use of the war power. That 
power is the power of necessity, than which none is 
greater. What necessity requires, it justifies. Where- 
fore, not only upon the actual theater of war, but 
wherever an emergency of war arises, the violation of 
every civil constitutional right impeding the war power 
is justified, if necessary. At peace, civil law should be 
absolute; at war, martial rule, wherever necessary, 
must be absolute. 





6. General Gage was the regularly appointed Governor of 
Massachusetts, and he referred to this provision in the charter: 
“And wee doe by these presents . . . Ordaine that the Gov- 
ernor shall have full power . . . to use and exercise the Law 


Martial in time of actual . . . Rebellion as occasion shall neces- 
sarily require... .” 
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Director William Draper Lewis Announces New and Important Enterprise—Two Foremost 


Authorities on Subject in the United States Will Cooperate in the Work—Edmund M. Morgan 


of Harvard Law School to Act as Reporter in Preparing Code and He Will Have Benefit of 
Help and Advice from John H. Wigmore—Method of Work to Be That Which Institute Has 


Followed So Successfully in the Past 


Ht Modern Code of Evidence is the newest piece 
"Tot work to be undertaken by the American Law 

Institute according to the announcement by Dr. 
William Draper Lewis, its Director. A generous sub 
vention from the Carnegie Corporation, the body 
which has subsidized the Institute’s great work in the 
Restatement of the common law, has made possible 
this new venture. It is not the first time that the In- 
stitute has undertaken work that is more in the na 
ture of law reform than law restatement. From 1927 
to 1931 work was done upon a Model Code of Criminal 
Procedure. This Code was the work of Dr. William 
E. Mikell and Dr. Edwin R. Keedy, aided by an able 
group of Advisers and portions of it have been enacted 
into law in a good many States. In addition to this 
piece of statutory work, the Institute has by itself, or 
in cooperation with the Conference of Commissioners 
on Uniform State Laws, produced an Act for Sum- 
moning Witnesses in One State to Testify in Another 
State, an Act relating to Comment on Fact Defendant 
Did Not Testify, a Property Act, and has nearly com 
pleted, in cooperation with the Conference, an Act 
providing for Contribution Among Joint Tortfeasors 

“The Institute is very proud,” Director Lewis 
states, “to announce that for the work it has secured 
the services of the two foremost authorities in the 
Law of Evidence in the United States. Professor Ed 
mund M. Morgan of the Harvard Law School will act 
as Reporter preparing the Code and he will have the 
benefit of the help, advice and experience of Dean John 
H. Wigmore, one of the foremost legal scholars in the 
world and, it will be remembered, one of the recip 
ients of the American Bar Association medal.” 

The names of Messrs. Morgan and Wigmore are 
both well known to the American bar. Mr. Morgan 
has degrees both in Arts and Law from Harvard. He 
practiced law in Duluth, Minnesota, and from Duluth 
went to the University of Minnesota in Minneapolis 
and became Professor of Law at that institution. From 
Minnesota he went to Yale. In 1925 he went from 
Yale to the Harvard Law School where he now holds 
the title of Bussey Professor of Law. Mr. Morgan 
has taught many subjects, but he is best known for his 
work in the fields of practice and evidence. In addi 
tion to articles in many of the Law Reviews on various 
legal topics he is the author of a book on the Intro- 
duction to the Study of Law and joint editor of case- 
books in the field of pleading and of evidence. He is 
a member of the American Bar Association. 

Mr. Wigmore is best known to the profession as 
the author of that monumental work of Wigmore on 
Evidence, the third edition of which is now in prepara- 


tion. But his interest in the law has by no means been 
confined to evidence. He started his law teaching 
career in Japan in 1889. From 1893 to 1929 he was 
on the faculty of law at Northwestern University and 
Dean of that faculty from 1921 to 1929. While many 
of Dr. Wigmore’s writings have been in the field of 
evidence his wide range of interest has covered matters 
as far from that field as the Australian Ballot System 
and his well known Panorama of the World’s Legal 
systems. 

The method of work to be followed in preparation 
of the Code will be that which the Institute has worked 
out so successfully in the Restatement of the law and 
the preparation of statutes which it has sponsored. The 
initial draft will be prepared by the Reporter with the 
advice and consultation of Mr. Wigmore as Chief Con- 
sultant. Such a draft will be submitted to a group of 
advisers for thorough discussion for form and sub- 
stance. The personnel of this group has not yet been 
determined upon, but its members will be from the 
bench, practicing bar and the schools. Thus all points 
of view will be represented. The work of this group 
will then go forward to the Council of the Institute for 
examination and from that to the Institute’s annual 
meeting, first for criticism and subsequently for ap 
proval. Director Lewis emphasized the importance of 
group action and discussion in the preparation of the 
proposed Code. 

“We want every one interested to have a chance 
to express his opinion upon the proposed changes in 
the present common law rules of evidence,” he said. 
‘Many of the issues will be highly controversial and a 
solution ought not to be reached until all points of 
view are presented and thoroughly considered.” With 
this point in mind the Reporter has already gone to 
work. Since what is involved is not a restatement 
of existing law, but the proposal of a set of rules rep- 
resenting what the profession thinks ought to be the 
law, exhaustive research into the case law of every 
State is not necessary. Therefore, the time spent in 
this phase of the work in the preparation of a restate- 
ment can be materially reduced in the preparation of 
the Evidence Code. A great deal of case reading will, 
of course, have to be done. But Messers. Morgan and 
Wigmore already have the works of Wigmore, Jones 
and Chamberlayne on Evidence for authorities not only 
collected but analyzed and discussed. Mr. Wigmore’s 
book alone is not only a mine of information, but it 
contains some of the ablest analytical and critical ma- 
terial to be found in law writing upon any subject. 
With such assistance available it is expected that the 
work can move along quite rapidly. This should en- 
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EDMUND M. MORGAN 


able the Reporter to bring to the Institute’s annual 
meeting in 1940 a large amount of material. It should 
produce an exceedingly interesting series of discussions 
at the annual meeting 

The need for such a work as this has been graphi- 
cally stated by Mr. Wigmore himself. Speaking as to 
the practice of the rules of evidence he says: “The em- 
ployment of tl ules no longer is marked by referring 
‘articulately and definitely to the end’ which they sub- 


serve, viz., the ascertainment of the truth. They have 
swelled into a mass of details that have no relation to 
that end. They are used as tactical weapons for un- 
related ends They are incidentally fought over with 
irrelevant snarling and yapping—as if two packs of 
eager hounds on their way to a hunt were allowed by 
their masters t pend the morning in a public dog 
fight, and thus spoil the purposes of the hunt. Their 
mass has become so voluminous and unmanageable 
that only a few judges and practitioners are able to 
master them and to use them correctly.” The writer 
goes on to sa the degeneration is now continuous, 
with worse in sight.” 

No doubt to check this degeneration the layman 
might suggest a statute something like this: All the 
rules of evidence which prohibit the reception of rele- 
vant evidenc hereby abolished. Make relevancy 
the only test That is what any scientist would do. 
That is what mest investigator seeking the truth 
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would normally do. Perhaps so. But the scientist and 
the hypothetical honest investigator may and does work 
under conditions quite different from those under 
which a court is compelled to function. Any such pro 
posal ignores the adversary theory of litigation and the 
character of the tribunal which determines the ques 
tions in dispute. It also disregards the necessity of 
decision within a reasonable period of time. The scien 
tist and the honest investigator may delay decision 
indefinitely because of lack of sufficient data or because 
of inability to analyze and evaluate the mass of data 
which he has accumulated. But the court must act 
In the adjustment of legal relations among members of 
society, it may often be better to come to an erroneous 
decision than not to decide at all; and it is hopelessly 
impracticable to refuse to decide upon the data avail 
able at the time the question is presented merely be 
cause some undiscovered data may exist. 
Furthermore, in a Code of Evidence drafted by 
lawyers for use by lawyers it is neither desirable nor 
necessary to disregard legal experience and _ tradition. 
As Mr. Morgan, himself, says: “There is neither sense 
nor utility in ignoring the fact that the existing body 
of rules has developed during more than two centuries 
of experience, in which our theory of litigation has been 
contentious or adversary. They have been a natural 
growth within a system which permits the parties to 
determine and limit, by the content of their pleadings, 
the scope of the question to be investigated, which con 
siders the witnesses as witnesses of the parties and not 
of the court, which makes the attorneys advocates of 
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the parties rather than merely officers of the court. 
They have been shaped in view of experience which 
has demonstrated the fallibility of witnesses—their in- 
capacity to observe correctly, to remember accurately, 
to express themselves with precision, and not infre- 
quently their desire to warp the truth; which has re- 
vealed also the weaknesses of counsel—their inexcus- 
able lack of preparation, all too often their lamentable 
ignorance, at times their downright dishonesty, and 
almost always their apparently blind partisanship; 
which has likewise shown the frailty of jurors—their 
proneness to be misled by plausible sophistries, their 
lack of skill in valuing testimony, and their inability to 
make nice distinctions; and which has disclosed the 
imperfections of even the trial judges when confronted 
with the task of making the truth emerge from the 
mass Of mistakes, prejudices, falsehoods, and _half- 
truths offered by parties, witnesses, and counsel. Un- 
less the entire system is to be changed, some rules we 
must have, and those rules must be capable of compara- 
tively easy and accurate application to testimony offered 
by ordinary witnesses at a trial before an ordinary 
jury, presided over by an ordinary judge, tried by 
ordinary counsel.” 

The task of formulating such rules, the American 
Law Institute has now undertaken. It proposes to draft 
a code which may be enacted by a legislature or which 
with legislative sanction may be adopted as rules of 
court. These will cover the competency of witnesses, 
their examination, cross-examination, impeachment and 
rehabilitation. In this connection the use of memoranda 
as stimuli to recollection and as substitutes therefor will 
be regulated, and the power of the court to examine 
and call witnesses will be stated. Rules as to privi- 
leges of witnesses and litigants and as to privileged 
communications will receive thorough attention. The 
exclusionary rules, including those dealing with remote 
and prejudicial evidence, hearsay, and opinion, both 
lay and expert, will be given most thorough and pains- 
taking consideration, and, it is hoped, will be so formu- 
lated as to be capable of easy application even in the 
heat and hurry of a trial. Rules relating to writings 
will be given similar treatment. Finally such related 
topics as judicial notice, presumptions and burden of 
proof, functions of judge and jury, and the so-called 
parol evidence rule will be clarified and simplified. It 
is planned that each rule be so clearly and carefully 
phrased as to require no explanation. Nevertheless, 
it will be accompanied by illustrations after the fashion 
of Stephen, and in some instances by comment. 


WARREN OLNEY JR. 

RIBUTES in the legal press of San Francisco and 

in the State Supreme Court of California, of which 
he was a former member, bear witness to the profes 
sional eminence of the late Warren Olney Jr., of the 
San Francisco Bar, and the deep regret caused by his 
death on March 25. 

His was a life of distinguished service. His col- 
leagues on the Advisory Committee of the Supreme 
Court of the United States, which assisted in the prep- 
aration of the new Federal Rules of Civil Procedure, 
were privileged to witness a special manifestation of 
his ability and devotion to an important public and 
professional work. As to his career in the professional 
field, the following sketch from a California publica- 
tion gives at least some idea of his varied and success- 
ful activities : 

“Judge Olney was a member of the San Francisco 
law firm of McCutchen, Olney, Mannon & Greene. He 


was born in San Francisco in 1870, the son of a former 
mayor of Oakland. He was graduated from the Uni- 
versity of California and later attended Hastings Col- 
lege of Law and Harvard University. 

“He was assistant professor at Hastings College 
from 1895 to 1904; lecturer at the School of Jurispru- 
dence, University of California, from 1904 to 1907; a 
member of the war draft board and chairman of the 
State Military Welfare Commission in 1917 and 1918; 
attorney for the University of California Regents from 
1911 to 1919; general counsel for the Western Pacific 
Railroad from 1911 to 1919; associate justice of the 
State Supreme Court from 1919 to 1921; and special 
assistant to the Attorney General of the United States 
from 1930 to 1932. 

“Despite his active professional life Judge Olney 
responded with high public spirit to a variety of civic 
interests. Surviving are his widow, Mrs. Mary Mc- 
Lean Olney ; two sons, John McLean Olney, automobile 
dealer of Berkeley; and Warren Olney III, attorney 
with his father’s firm; and a daughter, Mrs. Herbert 
Bartholomew of St. Louis.” 


WALLACE: AN UNFORGET- 


TABLE HOST 

NE of the unforgettable hosts of the American 
3ar Association on the visit to London in 1924 
was Sir Robert Wallace, at that time Treasurer of the 
Middle Temple. For this reason the news of his death, 
which occurred on March 19 of the present year, will 
be received by many American lawyers with special 
regret. The funeral service for Sir Robert was held in 
St. Mary’s Church, Merton, and the following extract 
from the address of the rector, Rev. W. H. Dunk, pays 

the heartfelt tribute of one who knew him best. 

“To Sir Robert this high call has come and I give 
you the thought of continued life and continued service 
not only because it is a truth but because, for him, it 
is such fitting thought. 

“No tribute that I can pay to his honored career 
and long distinguished service to this country can be 
as eloquent as the tribute you pay by your presence 
here this morning and by the representation you make 

“No greater memorial can remain to a man than 
that he is honored by his friends and that even to those 
who were strangers to him there are many who have 
cause to be grateful for the manner of his approach to 
them in their trouble. 

“He set himself to restore opportunities that had 
been bartered away. He set himself to renew in men 
and women the consciousness that their life still held 
much that had value. That, in itself, is a ministry akin 
to the Spirit of God. 

“T imagine that it can be truly said that, by the 
effort of a brave spirit, he has marked out and consoli- 
dated a stage of reform in the administration of the 
Law that bears the mark of mercy and wisdom. 

“The name of Robert Wallace will remain in men’s 
minds to suggest to them a deep human interest in the 
welfare and the opportunity of the unfortunate. 

“To be called “The Merciful Judge’—To have the 
word ‘probation’—proving—so definitely linked to his 
memory is no mean memorial to leave behind among 
men. 

“We pay tribute to his spirit and to his service in a 
great profession—and we think of him in the full mean 
ing of that phrase—“Alive Unto God.” 


SIR ROBERT 


Sir Robert was an honorary member of the Amer- 
ican Bar Association. 


—— 
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FINDING THE LAW: LEGAL CLASSIFICATION IN 





AMERICA—1880-1940 





Field of Legal Classification, and Particularly That System Which Has Become Gener- 


ally Known and Widely Accepted in Our Law Books, Deserves More Study and Consideration 


than It Has Received—Classification vs. Codification—The Labyrinth of Bulk—The Digest 


Classification System—A Convincing Estimate—Utility of the Scheme—Business of Findabil 


ity Still Lags Behind and Is Yet Largely Unmastered but It Is Safe to Predict That the Next 
Phase in Law Book Development Will Be in This Field and That It Will not Be Long Delayed’ 


By UrBAN A. LAVERY 
Member of the Chicago Bar 

















| 

| “Scholar 1 jurists of all time have regarded 

classificati the laws] as of the very essence of 
science, al ts processes of analysis and synthesis 
constitute tl ghest form of investigation and ex- 
pression. If the doctrines of the law could be so 
classified and arranged that each should be found in 
its proper pl ind nowhere else, they would cease 
to be forn from their number.’ 

HAT field of our jurisprudence in America which 


is properly called Legal Classification deserves 

more study and consideration than it has received. 
Particularly is this true of the System of Classification 
which has now become generally and widely accepted 
in our law book 


CLASSIFICATION VS. CODIFICATION 

Beginning about 1880, lawyers and writers of 
vision in this country came gradually to realize that 
the vast and rapidly increasing bulk of our case-law 
had produced an intolerable situation; and that some 
prompt and effective solution of the problem was nec- 
essary if chaos were to be avoided.* There were only 
two possible ways of escape: 

First, drastic Codification of our case-law, along 
European lines; or 

Second, effective control and subjugation of the 
flood of decisions by means of an adequate and gen- 
erally accepted System of Classification.* 








1. Reproduction of parts of this paper, or of the titles 
ised in it, may be made on written credit to the author. All 
tther rights reserved 

2. Committee on Classification and Restatement of the 
Law. Rep. Am. Bar Assn. 1919, p. 259 

3. When Lincoln gave up the practice of law in 1860 to 
become President, his working library of case law, which in- 
cluded the Illinois Reports and the United States Reports, 
comprised less than 10,000 reported decisions. Compared to this 
the lawyer of today, who wishes to make an exhaustive search 
of the authorities, by means of the modern comprehensive 
Digest or Encyclopedia, is confronted with about one and 
three quarter million reported cases, to which about 25,000 
new cases are being added every year. The American Digest 
System, which purports to represent all the important points 
in all our reported cases from the beginning, contains now 
about 7 million “headnotes” or paragraphs. 

4. Professor H. T. Terry, who is one of the few great 


writers on legal classification, and is justly entitled to be called 
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For about four decades, each of these somewhat 
conflicting theories had its group of protagonists, and 
the two theories competed for popular acceptance and 
approval before the Bar of the country.’ Finally in 
the 1920's the idea of Classification predominated. Dur- 
ing the last decade and a hali, little has been heard 
about codification, as such, of our case-law. On the 
other hand, classification has not yet reached its full 
stature, significant and important as it now is. 

In the meantime, beginning also about 1880, the 
law-publishers had been busy with three major ideas: 
one of the minor prophets of American law, said in an able 
treatise published in 1884: 

‘It is plain that the condition of our law, as to its form 
is fast becoming unbearable. [It is] shapeless, chaotic, bewil- 
dering, without any intelligible arrangement or orderly exhibi 
tion of its principles, a mountainous stack of precedents. As 
long as the bulk of it was small this state of things, though 
an evil, could be endured. . . .The only remedy for this that I 
can see is a complete and systematic arrangment of the whole 
body of the law, not a mere general sketch in outline, but 
specific and minute in detail, and generally accepted by lawyers, 
writers upon law and legislators. Probably this could best be 
accomplished by a Code; but before such a code as is needed 
could be made at all, the substance of it [that is a system of 
arrangement] must already have become widely known and 
agreed upon.” Principles of Anglo-American Law, with a 
View to Arrangement and Codification,” Preface, p. 1. 

Here we have a current vision of the future; a clear 
prophesy that a Code or a System of Classification, were the 
two alternatives, between which a choice was inevitable. 

Judge John F. Dillon, wrote in the same vein in 1894 
when he said: 

“The work of jurists and legislators during the next 
century will be predominantly the work of systematic restate- 
ment. This work must be done. If not done by choice, the 
inexorable logic of necessity will compel its performance.” 
[Quoted in Report Am. Bar Ass., 1922, p. 392.] 

In 1895, James C. Carter, President of the American Bar 
Association in urging, before that body, the “supreme impor- 
tance and delicacy” of an adequate classification scheme, said: 

“If a common index could be agreed upon, under which 
the various decisions could be classified and arranged, it would 
be pro tanto a digest of the law. Nothing can be of a greater 
assistance to a lawyer than to have all the topics of the law 
scientifically classified and arranged. It would be of vast utility 
in consulting books of reports. I think the subject a very 
important one.” Report Am. Bar Assn., 1895, p. 39. 

In 1901 the Committee on Law Reporting and Digesting 
of the American Bar Association said: 

“The time will soon come when the necessity for lessen- 
ing the volume of reported cases will compel the profession 
to insist upon and the publishers to adopt some means of 
accomplishing this result.” A. B. A. Ann. Rep., 1901. p. 433. 

5. The American Bar Association for a generation fur- 
nished the chief forum in which this issue was threshed out. 
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A nation-wide Reporter System, a Digest System, also 
nation-wide, and a national Classification System. As 
a practical and constructive result of the struggle which 
we have just outlined, plus the energy and foresight of 
the law-publishing ld during the same period, the 
threatened Limbo of overwhelming bulk has _ been 
avoided. The effective work and interest of the Amer- 
ican Bar Association over a long period of years, and 
the vision and writings of such men as John F. Dillon, 
James C. Carter and Professor H. T. Terry, contrib- 
uted substantially to the victory. But a fair and ac 
curate estimate must admit that the chief factor in 
avoiding Codification was the successful working out 
and development, by the law-publishers, of two of the 
law-book devices above named—the Reporter System, 
and the Classification Scheme. A realistic view must 
also admit that the Classification System may in time 
become one of the most important contributions ever 
made to our American jurisprudence. Aside from its 
great service to the publisher, and its equally great (but 
less appreciated) utility to the lawyer-in-search-of-the 
law, it has given our jurisprudence in America, for the 
first time in its history, a structure and a frame-work, 
which may be compared to the steel skeleton of a sky- 
scraper. Around this frame-work of the law nearly 
two million reported cases and more than 7 million 
legal propositions or headnotes, have already been ar 
ranged and deposited like the bricks of a building. And 
the same process will be continued during the decades 
that are to come. In no other country of the world 
does anything comparable to it exist. Moreover, when 
we look at our legal history during the last 60 years, 
and consider fundamental results, it is a plain fact 
that we in America would now be living under a Code 
if it had not been for the Reporter System and more 
particularly the Classification System. If any one 
doubts that proposition, let him try to state the alterna 
tive.’ 





The issue finally came to a decision on the floor of the Asso 
ciation in 1922, when the idea of Codification lost its fight for 
formal approval, which meant, by implication, that Classifica 
tion had won, An interesting and historic debate took plac« 
in which James D. Andrews, long-time chairman of the “Com 
mittee on Classification” argued in favor of formal Codifica 
tion, while Henry W. Taft and George W. Wickersham, 
among others, opposed it. On a vote the Association “dis 
approved and rejected” a scheme to codify the case-law (un- 
der the patronage of the Association), which its sponsors said 
would have required the work of a group of experts for at 
least seven years. Report, 1922, page 82 et seq. 

6. The Reports of the “Committee on Classification” and 
the “Committee on Law Reporting and Digesting,” of the 
Association, from about 1888 to 1925 provide the best avail 
able sources in the books for a study of this question. For 
historic address by Judge Dillon as President of the Associa- 
tion urging Classification, see Report Am. Bar Assn., 1884. 
There is inherent evidence that the law-publishers read and 
profited by the Reports of the Association and the writings of 
these men, and tried to keep abreast of the current of thought 
in the profession, as it was there fore-spoken. 

7. It is interesting to realize that England has also solved 
the problem of bulk in the case-law without codification, but 
with different means from ours. One of the chief means in 
that country has been the regulation and control of the Re- 
ports. That has been achieved through the selection of the 
opinions which are to be reported, and their editing, by the 
semi-official ‘ ‘Incorporated Council on Law Reporting.” That 
organization is made up of the Solicitor General and the 
Attorney General as ex officio members, and certain ~ ge 
“elected” members selected by and from the Bar. England, : 
we have said, has no comparable system of legal destianiion. 
We may cite as authority for this, an English writer whose 
word is law in that domain, who says 





THE LABYRINTH OF BULK 


We have indicated, that what has been called the 
Labyrinth of Bulk of our case-law, is in a fair way of 
being conquered. Some comment should be given on 
that point. It is probably a good thing that neither in 
Kngland nor in this country has there risen up a Jus- 
tinian or a Napoleon to cut this Gordian knot for us 
by codifying our case-law. But more important, it 
should be a matter of great interest to the Bar to 
realize that, when this problem is looked at with a 
true perspective, there are sound reasons for believing 
that the tide of danger has turned. In spite of all that 
has been written on the subject (most of it extremely 
pessimistic) and in spite of the vast flood of current 
decisions, the future is not as dark as it has sometimes 
been painted.“* Like the ocean itself our common law 
has always had an almost mysterious — icity for puri 
fying itself from all the rubbish and the refuse that is 
constantly cast into it. Somehow our law survives, 
and somehow each succeeding generation of lawyers 


has shown a commendable ability to adjust themselves 


to the difficult and changing conditions which confront 
them. 

One reason for our conquering this Labyrinth is 
the fact that we are growing accustomed to bulk in 
many phases of our national life. Two instances will 
suffice to indicate this. The Social Security Adminis 
tration has in its charge the insurance accounts of more 
than 40 million men and women. And yet that situa 
tion will not break down the Scheme. The General 
Motors Corporation has probably more than that num 





ber of separate records in,its files. And yet it prob 
ably can find a particular paper, when it is needed, 
easier than the corner grocery store. These concerns, 


like many others of large size, are justly proud of thei: 
systems of filing records. They probably do not know 
that their highly efficient filing systems are merely a 
modern application of an old idea, which Aristotle per 
fected 2,400 years ago. The name of the idea is Classi 
fication. 

But even more important, from the lawyer’s point 
of view, is the fact, for it is a fact, that in a relative 
sense the vast bulk of our case-law is actually being 
reduced. A realistic study of this situation furnishes 
solid ground for optimism, and shows that there exists, 
at the present time, what may well be called a glacial 
drift in the right direction. We heees already called 
attention to some of the major achievements of the 


law-publishing world. The business, for example, of 
reporting decisions is better done, and more efficiently 
done, than ever before in our histo: Our modern 
Digests and Encyclopedias meet this problem of bulk 
head-on, and they meet it better than it has ever been 
met before.* But the most convincing proof of a change 


in the tide is a fact which is probably not generally 
known. That is, that relatively, the flood of current 





“In England [as contrasted with the continent] . . the 
law itself, as expounded by Coke and Blackstone . . . is little 
more than a collection of isolated rules, strung together, if at 
all, only by some slender thread of analogy. The practitioner 


has been content to find his way through it, as best he 
might, by the help of indexes, in text-books, Abridgements 
and Digests.” Holland, “Elements of Jurisprudence,” Preface, 
ist Am. Ed. (1896). : 

7a. For the most recent semi-official discussion of this 
question of bulk, see three Reports of “Committee on Legal 
Publications and Law Reporting”; Am. Bar Assn. Ann. Re- 
ports, 1936, p. 848; 1937, p. 912. and 1938, p. 464 

8. In this connection special mention should be made of 
the ambitious program and future possibilities of the “Restate 
ment of the Law.” 
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decisions is growing less instead of greater. The total 
output of reported cases, from all our courts, has re- 
mained static at about 25,000 per year during the last 
30 years. When we consider the large increase in our 
population during that time and the much vaster in- 
crease in the ume of our national business, that fact 
alone means victory 


We com ow to a consideration of Classification 
as it is found in our modern law-books. 
THE DIGEST CLASSIFICATION SYSTEM” 
The stor f the Classification System may be an 


old one for t law-publisher and the law-writer, but 


to the practicing lawyer, generally, it will be news. As 
presented to in the books it is unfortunately torn 
asunder and separated into more than 400 different 
parts where it appears as the “Analyses” found at the 
head of each separate title of law. Its unity and com- 
pleteness and sense of proportion, which are some of 
its main excellencies, are thereby largely lost."' For 


the lawver thi much the same as if a great picture- 
panorama of the law, giving an outline vista of its main 
elements, were cut up into several hundred pieces, and 
scattered through 30 or 40 volumes of a Digest or 
Encyclopedia. We shall try, in a limited space, to 


re-assemble this legal panorama as a unit, giving some- 
thing of its history and development, its fundamental 
principles, and its modern application.’* 

Perhaps best way of setting before the reader 


Classification System will be 
summary of it. Such an outline pic- 

official, but has been composed for 
our present purposes, may be set forth as follows: 


Number” 


a bird’s-evye view of the 
to Give a LgTay 


ture, which 


Outline of “K Classification System! 


I I] III IV V 
\ $15 77000 
Cates es “Titles” “Sections” 
aw or Branches Each — 
of the Law “Title” 1s The 
first ar- “Analysis” 


ranged into for each 


\bandor its logical “Title” is 
ment main divided 
The Body 1. Persons * Divisions into 
of 2. Prope : and Sub “Sections” 
American ( " divisions or “Black- 
Case La +. Torts It is then Letter” 
Crimes . classified Heads, 
6. Remedies according each with 
Gover! (to) to a con- its perma- 
ent +15. Work sistent nent “Key- 
men’s method of Number.” 
Com analysis The total 
pensa is over 
tion 77000 
9. The it il Counsel of the National Reporter Sys- 
tem, whose business it is to know, is authority for the above 
figures See statement by him, quoted in Commercial Law 
Journal, Vol. 40, p. 135 (1935) 
10. Profess Wambaugh, in his “Study of Cases,” § 118, 


has well said 

“To enumerate all the difficulties and details of a digester’s 
task is impracticable; but enough has been said to show that 
a digester’s task is delicate and laborious, and that any one 
using a digest will do well to master the theory governing the 
arrangement of its contents.” 

11. For practical working purposes the Classification 
System will be found assembled as a unit in the first half of 





the “Classified Topical Index” books of the Shepard Citator 
System 

12. The Classification System now largely dominates the 
law-book world. It is used throughout the entire National 
Reporter System; also in all the books of the American Digest 


System, including the Century Digest, the First, Second, Third 


and Fourth Decennial Digests, and all Reporter and State 
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It is interesting to compare the fundamentals of 
this modern scheme with the “Plan of Analysis” which 
Blackstone worked out for his Commentaries about 185 
years ago. Blackstone did not know of the term Classi- 
fication as we now use it. He divided the law into fou 
fundamental parts. 

l. “The Rights of Persons, with the means 
whereby such rights may be either acquired or lost.” 

Il. “The Rights of Things, with the means also 
of acquiring or losing them.” 

III. “Private Wrongs, or civil injuries, with the 
means of redressing them by law.” 

IV. “Public Wrongs, or crimes and misdemea- 
nors, with the means of prevention and punishment.” 

Blackstone, although a great master in other fields 
of the law, was not an expert at classification. His 
plan of arrangment has often been criticized.’** But 
his plan seems to have given general satisfaction for 
a full century and was no doubt sufficient for its time 
and its purpose. When he wrote his commentaries 
there were probably not more than 10,000 reported 
decisions and the need for a scientific system of legal 
classification was not then imperative. In any event, 
Blackstone’s Scheme was the only plan of Classifica- 
tion, in the whole history of our common law, besides 
the Scheme we are now discussing, which ever became 
generally accepted, and thereby really passed into and 
became a part of our jurisprudence. 

It will aid in understanding the Classification Sys 
tem if something is said about its history and develop- 
ment. ‘The basis of the Scheme as we now know it 
was originated and first used in the “United States Di 
gest, New about 1880.'* Its modern, and 


Series, 7 








Digests; also (in a slightly modified form) in Corpus Juris 
and Corpus Juris Secundum; besides numerous other special 
text-books and compilations. Under it as we have seen, there 
have been classified and arranged in the books the gist of a 
million and three quarter reported decisions, which means more 
than 7 million paragraphs or headnotes. It will continue to 
dominate the lawbook world in the future, and in another half 
century those figures will probably be doubled. 

13. The so-called “Key-Number” System is the copyright 
name for this Scheme which was adopted by its publishers 
about 1916. In reality it is the Plan as it originally appeared 
in the Century Digest in 1896, minus those section numbers 

r which no cases appeared in the decade 1896 to 1906. That 
decade is the period covered by the First Decennial Digest; 
and the “Key-Number” System “froze” the plan as it appeared 
in that Digest. 

It has sometimes been urged that this cutting-down of the 
plan (which was substantial, as may be surmised) was a mis 
take. it may well have been a mistake from the point of view 
of the classifier. But from the lawyer’s point of view, it was 
probably helpful in making the Scheme less unwieldy. This 
can be illustrated by the topic Abatement and Revival. In the 
Century Digest there are 512 section numbers for this topic 
In the First Decennial Digest, and therefore in the “Key-Num 
ber” System, there are 123 numbered sections and subsections 
But it must be remembered that this reduction in size was like 
the clipping of a hedge; only the numerous small tips of the 
branches were cut off and the body of the hedge remained un- 
impaired. Moreover, from the lawyer’s point of view it would 
seem that 123 items should be ample to classify such a topic as 
Abatement and Revival. 

This tendency toward conservatism in section numbers is 
commendable. There can be no doubt for example, that the 
4811 sections of this Plan for the topic Appeal and Error, in 
the Century Digest resulted in a forbidding jungle so far as the 
practicing lawyer is concerned. The tendency toward conser 
vatism appears also in the new Corpus Juris Secundum. The 
topic Abatement and Revival is given in 212 sections in that 
new work as compared to 605 sections in the original Corpus 
Juris. 

13a. See Bentham, also Professor Holland in his “Fle 
ments of Jurisprudence.” 

14. The “Digest idea” in America was originated with 
the “United States Digest” which was begun in 1847, and was 
successfully published, annually, down to 1888. Although it is 
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comprehensive form, was worked out between 1890 
and 1896 for the Century Digest. It will thus be seen 
that modern legal classification in America is an out- 
growth of the Digest idea. The considerable debt 
which our law owes to the Digest publishers in this 
respect should be acknowledged and it is proper to put 
it in the record.*® 

The basic idea of the Classification System has 
been stated by Abbott, its real author, as being founded 
on the following “principle or theorem,” which is still 
accepted in the official “Explanation” of the Scheme: 

“Law is the effort of society to protect PERSONS, 
including CORPORATIONS in their rights and relations, 
to guard them in their PROPERTY, enforce their CON- 
VEYANCES, and CONTRACTS, and redress or punish 
their WRONGS and CRIMES, by means of judicial 
REMEDIES, founded upon EVIDENCE, and adminis- 
tered by the civil arm of GOVERNMENT. 

The words in capitals form ten categories roughly 
designating large fields or classes in which most proposi- 
tions easily fall. But further subdivision is needed. This 
is obtained by considering each as including distinct spe- 
cies, and by making a separate title for each species, to in 
clude whatever is peculiar to it, while what is applicable 
to all, or to a species having no alphabetical name, remains 
under the broad title. 

“As practical convenience overrides theory, in classifi- 
cation, there are many variations from the theorem. Some 
arise from the unwillingness of the compiler to depart too 
much from the usual methods of classifying. Some are 
attributable to want of apt, correct names capable of alpha- 
betical arrangement. In many instances (in the Scheme) 
a specific title formed under one class, if it pertains wholly 
to a specific title drawn from another class, is made a sub 
division under it. Thus Lease which is assorted as a spe 
cies of CONTRACT, but pertains wholly to the relation of 
Landlord and Tenant is a subdivision under the latter 
title.”’2¢ 

The primary consideration in the Classification 
System as stated by Abbott, and as implicit in the 
Scheme itself is to achieve “practical convenience”’ in 
the use of law-books, rather than theoretical perfection 
or scientific accuracy. The man who next to Abbott 
deserves most credit for creating this Plan of Classi- 
fication said in explanation of it after it had been tested 
out in the Century Digest: 


Besides the considerations of practical convenience 
and usage, which are of the utmost importance, the selec- 
tion of titles and sub-titles and the division of matter among 
them must be based on some theory of classification, and 
must proceed according to logical rules. Speaking gener 
ally, each of the parts into which a subject is divided, or 
any number of such parts less than all, must contain less 
than the whole: all the parts together must exactly equal 





now quite forgotten, it was a widely used and favorably known 
work during the Civil War era and the generation that fol 
lowed. Volume I of that work, which appeared in 1847, is the 
real “grandfather” of all comprehensive Digests in this country. 
It is an interesting book for the lawyer for that reason; but its 
chief interest for us lies in the fact that it has in it the seeds 
of this Classification System. The Classification idea, in 
America, therefore, may be said to be the development of 
nearly a full Century. 

15. Probably the greatest name in the history of the 
Classification System is that of Benjamine Vaughan Abbott 
It was he who conceived it and first worked it out. He was a 
New York lawyer who became Editor of the “United States 
Digest, New Series,” which he edited from 1870 to 1888. He 
is the real father of the Scheme. The man next to Abbott 
who is most responsible for the Scheme was the late John A 
Mallory, who was Editor of the Century Digest. He was 
the chief of a group of men long experienced in classifica 
tion work. The mere working out of the Scheme itself 
occupied several years and involved a prodigious expense. 

16. See article by Abbott explaining his Scheme, in 22 
Albany Law Journal, p. 179 (1880) 





the whole; and the parts must be opposed, so that one is 
not contained in another. Cross divisions and conflicting 
principles of classification must be avoided; the principle of 
division adopted at the beginning must be applied through- 
out the subject, or at least if a different principle is intro- 
duced at any step it must be kept subordinate to the original 
principle. Adherence to these rules is nece Sary to prevent, 


on the one hand omissions of portions of the subject, on 
the other, overlapping of the divisions. The constant ap- 
plication of some theory of classification is implied in and 
essential to any orderly arrangement of digest matter; and 
knowledge of the principles applied in such a work is as 


useful to the reader as to the compile 

In using either the comprehensive Digest or the 
Comprehensive Encyclopedia, which are both based on 
this Scheme, the reader must keep in mind one cardi- 
nal rule which is clearly announced this quotation : 
Classification abhors duplication, and therefore cases 
involving the same point or proposition are 
cally) never found in two or more 
rule, it is true, runs counter to the principle of con 
venience in search; since a case or proposition which 
logically could be classified in two or more places, would 
be more easily found if it were placed under all of them 
But in comprehensive works the most primary con- 
sideration of all is to avoid unwieldy bulk and extent. 
If duplication were permitted a Digest or an Encyclo- 
pedia would run to intolerable length.** It is really in 
the reader’s final interest, and not in the interest of 
the publisher, that the rule against duplication is 
rigidly enforced. Alas, it is this rule, and the failure 
to appreciate its necessity and its implications, 


( theoreti- 


places. Such a 


which 
is the chief stumbling-block for many lawyers using 
In using such works the 
lawyer must always keep in mind the necessary con 
flict between the two Grand Rules of applied classifica 
tion which are above suggested: the Rule of Publish- 
ing Expediency, and the Rule of Practical ( 
for Use. 


these comprehensive works. 


onvenience 


It may at once be admitted that there is no “sure 
fire’ method of using the Classification System as a 
law-finding device. Many lawyers no doubt (includ 
ing the writer himself in the past) have been baffled 
and disillusioned when using the comprehensive Digest 
or Encyclopedia. After prolonged effort and his best 
skill in research, the lawyer fails to find a case, or a 
rule of law, which he knows is somewhere in both those 
sets of books. For him the point is buried in the Pot- 
ters Field of the Classification System. What is the 
answer? Does the fault lie with the lawyer in careless 
research, or with the publisher in wrong classification ? 
No, the fault is generally not with either. It lies far 
more in the complex and inter-locking nature of the 
law itself. As a result of the multiple aspects of the 
point, it has been classified in a place which the lawyer 
does not think of. ‘he Classification System is merely 
a mirror of the law itself in these inter-locking and 
complicated situations. In spite of such experiences, it 
may still be asserted that the “batting average” of this 
Scheme, as a law-finding device, will, year in and year 
out, continue to top the league, in its field 

A point that cannot be too often repeated or over- 
emphasized is that Classification becomes inevitable 

17. John A. Mallory, in an article on “Theory of the 
American Digest Classification Scheme A Law Sch. Rev., 
Vol. 1, p. 184. See also two further articles by Mallory in the 
same volume, on the same general subject. A reading of all 
of these articles by this expert on the subject is recommended 

18. In state Digests or Encyclopedias the other hand, 
duplication is feasible and is often desirable. The reader must 
bear this point in mind when comparing smaller works with 
the comprehensive ones, in the matter of Findability 
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and essential as soon as the extent of judicial decisions 
gets beyond the scope of practical human conception. 
That explains why Classification today is a practical 
and important thing for the working lawyer, whereas in 
Lincoln’s time the idea was unnecessary and unheard 
of. Even today many lawyers look upon the Classi- 
fication System as chiefly an advertising idea. They 
think of it, if they think of it at all, as a sort of legal 
stratosphere which the publishers have created for their 
own purposes. They consider it of little interest to 
the mundane lawyer who wishes to remain on what 
he prefers to consider as the solid earth of old-time 
and familiar realities. To change the metaphor, the 
lawyer looks on Classification as a sort of “fourth 
dimension” of the law. The dictionary defines the 
colloquial conception of fourth dimension as—“A specu- 
lative realm of incomparably involved relationships.” 
If the word speculative is left out, that description 
may well be adopted as an exact definition of the Clas- 
sification System itself. But one stern fact should 
be kept in mind: this Scheme is not a “speculative” 
thing in any sense, but rather a hard and concrete 
reality which pervades and permeates the entire body 
of the case-law as it-is now found in the books. It 
is, indeed, a realm of almost “incomparably involved 
relationships,” but that is because it is an exact, though 
hand-made, duplicate in miniature of the body of the 
law itself. Its size and complexity, as we have said, 
is an exact reflection of the size and complexity of 
It merely furnishes a terminology—a 
nomenclature is the precise term—for every legal con- 
cept in our jurisprudence; and it arranges those legal 
concepts 11 logical order 

Before the coming of the automobile, the art of 
using road maps was of little interest to the average 
man. The farmer and the salesman and the doctor 
knew by heart most of the roads over which they might 
be called to travel. Now, the use of national road 
maps is a matter of universal necessity, and indeed of 
intriguing interest, for almost every person. Fifty 
years ago the local lawyer could get his mind all around 
the body of law with which he had to deal. But the 
lawyer of today cannot hope to travel unaided over 
the terrain of modern law books, particularly in states 
other than his own. And the Classification System has 
become the standard “road-map” of the law for the 
entire country. 

It is the very extent of this Scheme, with its more 
than 400 Titles, its hundreds and even thousands of 
“sections” in a single Title, and its immense total num- 
ber of “sections,” that makes it so difficult to portray 
and so hard to comprehend.'’® No human mind can 
grasp the meaning or retain any practical comprehen- 

19. Hindsight is a marvelous thing when it comes to 
equipping the critic with his slings and arrows. We can now 
see that some of the Titles in the Classification System are too 
big for convenient use. An example is Appeal and Error. 
That title was designed to cover only the mechanics or pro- 
cedure of Review, both in the trial court and the upper court. 
When its numbered subsections in the “Key-number” system 
are counted that title has 2841 black-letter lines, which makes 
it by far the largest in the Scheme. The next largest are 
Workmen’s Compensation with 2254 and Criminal Law with 
1225. The result is that in the 4th Decennial Digest the topic 
Appeal and Error covers more than 1% volumes. That seems 
too much. 

It has been well said by Wambaugh in his “Study of 
Cases” § 115 

“There is danger that the classification (in a digest) may 
not be sufficiently minute. On the other hand if a large 
subject is minutely subdivided, and if the sub-division . . . are 
thrown inte one arrangement, the result inconveniences the 
lawyer.” 


the case-lav 








sion of the details of 77,000 “sections” of any classifi- 
cation scheme.*® This is not said in any sense of criti- 
cism because an adequate legal classification system 
should be exhaustive and comprehensive. This Scheme 
has been cempared to the plans and specifications which 
an architect would prepare in advance for a modern 
sky-scraper.**. We have compared it to an adequate 
map of a nation’s highways which should reach all 
parts of the legal domain, even its remotest areas. It 
should attempt to give the latitude and longitude, so 
to speak, and even more the specific location, of every 
separate principle or concept of law in the books. In 
theory at least that is exactly what the Classification 
Scheme attempts to do. 
A CONVINCING ESTIMATE 

We have ample authority for the proposition that 
the practicing lawyer generally has neglected the sub- 
ject of legal classification, and to his detriment. The 
gist of all that has been written on the need for a 
greater study of classification was well expressed by 
Elihu Root in his Presidential address to the Amer- 
ican Bar Association in 1916, when he said: 

“We are approaching a point where we shall run into 
confusion unless we adopt the simple and natural course 
of avoiding confusion by classification, and by the under- 
standing and application of generally recognized and ac- 
cepted legal principle. .. A few men are already taking the 
lead in the work of classification—some, great teachers; 
some, great judges; some, great practitioners. But these 
play a small part. . . The problem of classifying and sim- 
plifying our law involves the need to carry to the tens of 
thousands of lawyers in all the cities and villages of the 
country a comprehension (of classification) and a discrimi- 
nating understanding of the legal principles which form the 
thread of Ariadne through a labyrinth of decisions,”2? 

These words of Root’s carry a ringing message 
and at the same time a definite challenge to the lawyer. 
The message they carry is that Classification has now 
taken its place as a “must” subject in the lawyer’s cur- 
riculum. The challenge they give is that the lawyer 
who does not interest himself in this new (and yet old) 
subject of classification, and arm himself accordingly 
is likely to find himself at a disadvantage in his future 
battles in the law. 

UTILITY OF THE SCHEME 

Those lawyers who served with the Army in 
France will remember the marvelous French war maps. 
They were drawn to scale and carried their own inner 
explanation and gave every detail of the terrain. By 
the use of a little skill and after some training, any in- 
telligent soldier could find his way, even in strange 
territory, by day or night. That, in a word, is what 
this Scheme will do in much the same way, for the 
lawyer who will give it a moderate amount of study. 

Anyone who has had an extensive experience with 
practicing lawyers will readily admit that most of them 
develop an uncanny capacity for finding the law under 
difficult circumstances. They have a real nose for the 
law and need only to be put upon the scent to run down 
the legal fox. Indeed if it were not so they would 

(Continued on page 431) 





20. One or two expert classifiers, who have spent a life- 
time at no other work have developed a prodigious memory 
and a remarkable capacity with regard to this System. ‘They 
can classify any paragraph at once to the proper one of the 
415 Titles, and in an astonishing number of cases can further 
give off-hand, the proper “section” number to which it goes in 
the Title. But it is not desirable that a lawyer should attempt 
to follow their example. 

21. See Preface to Vol. 1, Corpus Juris Secundum (1936) 

22. Rep. Am. Bar Assn., 1916, p. 135. 
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ANNUAL MEETING WILL BE ENLIVENED BY 
SAN FRANCISCO’S FIESTA SPIRIT 


Many Facilities for Entertainment of Visitors to Be Provided—Entire Pacific Fleet in Bay 


Will Furnish Unforgettable Pageant of Our Naval Strength—Searchlight Displays — Pos- 


sible Sight-Seeing Trips in Abundance—Novel Entertainment for Women Members of the Bar 


to Be Given by San Francisco Bar Association and Queen’s Bench—American Bar Day at the 


Exposition 


Ceremenies to Be Broadcast over a National Network—Special Social Functions 


Pianned at the California Building—Yachting Trips around Bay, ete. 


By JAMES MartIn MACcINNIS 
Member of the Bar Association of San Francisco 


OME July, our good cousins of the American 

sar are fixing to hold a San Francisco convention, 

and some of the chaps have suggested that a word 

of cheer ought to be noised around and about into the 
hinterlands 

For 1939's national law conclave has not been de- 
signed in the interests of solemn pedantry: the grim 
old visage of legalism is about to be softened into looser 
and more hilarious lines by the bright smiling glare of 
fiesta-spirit. 

As a matter of fact, we also have the Golden Gate 
International Exposition, just over the bridge at Treas- 
ure Island, which will be practically turned over to the 
lawyers for a week. 

The American Bar Association representatives ar 
rived upon the grounds in November and again in early 
April and all arrangements are complete for July 10 to 
15, 1939. 


Many Facilities for Entertainment of Visitors 


Nevertheless, the purpose of this small treatise is 
to elaborate slightly upon the multitude of facilities for 
pleasure which our local bar group will attempt to 
unleash during convention week for the approval of our 
professional kinsmen. 

Official gathering place for visiting lawyers and 
guests, of course, is the Palace Hotel, remnant of more 
raucous San Francisco days, when splendorous car- 
riages of Nob Hill millionaires were driven into its very 
lobby, and Emperor Norton I, enlightened ruler of the 
United States and Canada and protector of Mexico, was 
its leading citizen. The Palm Court and the Rose Room 
of the Palace, generally presided over by Mr. Paul 
Pendarvis and his orchestra, are slated as the scene 
of the reception to the President by the Bar Association 
of San Francisco. This event is now tentatively set for 
Wednesday evening, July 12. 

Hotel St. Francis, gigantic hostelry on Powell 
Street, facing the broad green carpet of Union Square, 
will house the meeting of the Commissioners on Uni- 
form Laws. These members expect to complete their 
work during July 3-8, leaving convention time freer for 
the Polynesian strains of Harry Owens and his de- 
cidedly tropical troupe 

Entire Pacific Fleet to Be in Bay 

Of course there are veritable galaxies of plans di- 

rected toward almost every phase of popular activity. 
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The entire Pacific fleet, newly transferred to the west- 
ern coast, will be anchored in San Francisco Bay from 
July first to July seventeenth, simultaneously with the 
holding of the Annual Meeting, and members of the 
American Bar Association and their families who are 
in attendance will be extended an invitation by the 
United States Navy to visit and inspect the ships pres- 
ent in San Francisco Bay at that time. 

The Fleet present, about one hundred ships, will be 
composed of all types of men-of-war, including Battle- 
ships, Cruisers, Aircraft Carriers with their planes, 
Destroyers, Submarines, and Auxiliary Ships. 


Thrilling Searchlight Displays to Be Witnessed 


Our members will have an opportunity to witness 
the searchlight displays of the combined Fleet, which are 
always a thrilling sight, as is the Fleet lying at anchor 
in San Francisco Bay. To the members, particularly 
those from inland, this is a rare opportunity to see 
what our Navy really consists of, to go on board vari- 
ous types of men-of-war, and also to be entertained on 
board. 

The American Bar Association is fortunate indeed 
to have this attraction added to their convention in San 
Francisco. 


Possible Sight-Seeing Trips 


Possible sight-seeing trips would read like a travel- 
ogue, for San Francisco’s two behemoth bridges, one, 
the longest single span in the world, stretching across 
the fabulous Golden Gate, and the other, the longest 
known multiple span bridge, reaching out to Treasure 
Island, Yerba Buena, and Oakland, offer connecting 
links, in one single sweeping glance, between skyscraper 
spires, the intense blue of the Pacific, the spectacular 
majesty of far-off Sierras and near-looming Coast 
ranges, giant mouths of rivers, the bay’s solid curving 
grandeur—changing sporadically before the passing eye 
from miles of ship docks to interstretches of sandy beach 
to vast, beautiful jagged expanses of cliff. 

Incredible magnificence of panorama can be en- 
joyed indoors both by night, and by day from such ele 
gant cosmopolitan watering places as the Sky Room, 
glass-enclosed roof-top bar of Hotel Empire, just above 
San Francisco’s impressive Civic Center, or from “Top 
o’ the Mark,” newly finished resort in Hotel Mark 
Hopkins on Nob Hill, highest vantage point in local 
night life. 
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Across the Golden Gate the long tree-cloistered 
aisle of the Redwood Highway begins its stretch, and 
to the southeast lies our fashionable peninsula. 

Golf and country club guest cards for every leading 
course in the vicinity will be available, both within the 
city and out. Downtown San Francisco offers the 
Olympic Club, most celebrated athletic organization in 
the world, the Bohemian Club, peopled by leaders in 
every form of artistic endeavor, as well as a multitude 
of social and fraternal club houses of national repute 
to which guest cards may be readily obtained. 

For the ladies of the convention, the Western 
Women’s Club, the Women’s City Club, and the ex 
clusive Yerba Buena Club on Treasure Island will open 
their doors. 


Novel Entertainment for Women Bar Members 


A novel entertainment for the women members of 
the bar is planned for the evening of Tuesday, July 11, 
to be tendered by the San Francisco Bar Association 
and Queen’s Bench, the women lawyers association of 
the San Francisco Bay area. 

A reception and dinner will be held in the com- 
modious lounges and ballroom of the lofty Western 
Women’s Building from which an unsurpassed view 
may be had of bustling downtown San Francisco, of 
the swing of the great suspension spans of the San 
Francisco-Oakland Bay Bridge across the Bay, of 
Treasure Island itself. The reception will provide the 
only opportunity of the convention for the women of 
the legal profession to get together for the making of 
new and the renewal of old friendships. 

The theme for the dinner which will follow the re 
ception was suggested by that of the Golden Gate Inter 
national Exposition, “A Pageant of the Pacific,” for it 
is planned to give the visitors a glimpse of the culture 
and artistry of the Pacific neighbor whose people give 
such charm to San Francisco—China. A Lady-in-Wait 
ing at the Chinese Imperial Court during the reign of 
the late Dowager Empress, arrayed in her ceremonial 
robes, will give an intimate description of court life in 
the last days of the dynasty. The artistes of the world’s 
only Chinse supper club will display their grace and 
skill: interpretative dancers, star vocalists of the con- 
cert stage and radio. Rare Chinese tapestries and 
brasses have been borrowed from famed collections to 
decorate the ballroom. Tiny Buddhas and fierce ivory 
dragons will leer from behind incense jars smoldering 
to the idols—fantastic souvenirs for the guests to take 
home to remind them of an evening in San Francisco 
that could have been enjoyed nowhere else in the world 


American Bar Day at Exposition 

We are not going to add any words about Treas 
ure Island, because our fair has already been gener 
ously and justly publicized throughout the country. The 
Bar Association of San Francisco has reserved the Cali 
fornia Building for refreshments and dancing, probably 
for the night of July 14, while the convention’s farewell 
dansant will also take place upon the Island the follow- 
ing evening. This day has been designated as Amer- 
ican Bar Day at the Exposition and the ceremonies, 
literary exercises and speeches will be broadcast over 
a national network. 

Many features of the week must pass unnoticed 
here because of this writer’s glaring lack of con- 
ciseness. There will be yachting trips around the bay, 
culininating at the Fairground’s Yacht Harbor, glimpses 
of mystic Chinatown, unchromiumed by the advances of 
the years, stops at Fisherman’s Wharf, at the shroud 


of what was once the lusty Barbary Coast, visions of 
the jeweled diadem of Market Street from the near 
horizon of Twin Peaks, delvings into the shanty towns 
of Telegraph Hill, Bohemia’s graceful citadel 

Yes, cousins, it is all a very fine vision, and the 
reality will be finer still. 


Outline Program of San Fran- 


cisco Meeting 
SUNDAY, JULY 9 


Morning 

Junior Bar Conference, Meeting of Officers and 
Council. 
Noon 

Junior Bar Conference, Luncheon 

Afternoon 
Junior Bar Conference, General Session 

MONDAY, JULY 10 
Morning 


Junior Bar Conference ; breakfast of Council, State 
Chairmen and Delegates. 
First SESSION OF ASSEMBLY. 
Afternoon 
First Session OF House or DeLecares. 
Opening Sessions of the following Sections: 
Insurance Law. 
International and Comparative law 
Mineral Law. 
Patent, Trademark & Copyright Law 
Public Utility Law. 
Real Property, Probate and Trust Law (pre- 
ceded by Council luncheon). 
Junior Bar Conference—resolutions committee 
and nominating committee. 
Meeting of National Conference of Bar Exam- 
iners. 
Dinners 
Criminal Law. 
Section of International and Comparative Law. 
Section of Public Utility Law. 
Committee on Legal Aid Work 
TUESDAY, JULY 11 
Morning 
Hearings before Resolutions Committee on Reso 
lutions presented at Monday morning Session of the 
Assembly. 
Meetings of the following Sections: 
Bar Organization Activities. 
Commercial Law. 
Criminal Law. 
Insurance Law. 
International and Comparative Law. 
Judicial Administration. 
Junior Bar Conference. 
Legal Education and Admissions to the Bar. 
Mineral Law. 
Municipal Law. 
Patent, Trade-Mark and Copyright Law. 
Public Utility Law. 
Real Property, Probate and Trust Law: Sep- 
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meetings of Real Property Division, 


Probate Division and Trust Division. 


arate 


Committee on Federal Taxation. 
Noon—Luncheons 
Section of Commercial Law 
Sectio1 Municipal Law 
Committe nn Federal Taxation 
Internat \ssociation for Protection of Indus 


trial Propert 


Afternoon 
Meeting the followings Sections: 
Bar Organization Activities. 
Commercial Law.- 


Criminal Law 

Insurance Law Section Round Tables. 
International and Comparative Law. 

Judicial Administration—jointly with National 


Conference of Judicial Councils. 

Legal Education and Admissions to the Bar. 

Mineral Law. 

Municipal Law. 

Patent, Trade-Mark and Copyright Law. 

Public Utility Law. 

Real Property, Probate and Trust Law: Sep- 
arate meetings of Real Property Division, 
Probate Division and Trust Division. 

Conference Committee on 


Ad- 


Open meeting of 
justers 
Evening 
Dinners of the following Sections: 
Commercial Law. 
Insurance Law. 
Patent, Trade-Mark and Copyright Law. 


Real Property, Probate and Trust Law. 
General Session, Section of Criminal Law. 
Dinner Conference on Personal Finance Law. 


WEDNESDAY, JULY 12 


Morning 
SSION OF THE ASSEMBLY. 
aw Section Round Tables. 


SECOND 
Insurance | 


Noon 


Junior Bar Conference luncheon. 
Afternoon 
ION OF THE House oF DELEGATES. 


Meetings of the following Sections: 


SECOND SES 


Criminal Law. 

International and Comparative Law. 

Real Property, Probate and Trust Law: Real 
Property Division; Joint meeting of Probate 

and Trust Division; followed by 

General meeting. 


Division 


Junior Bar 
officers and council 


Conference: meeting of newly elected 
Evening 

THIRD S ¥ OF THE ASSEMBLY. 

President’s Reception. 


THURSDAY, JULY 13 


Morning 
ASSEMBLY, 


FourTH SESSION OF THE 





Afternoon 


THIRD SESSION OF THE House oF DELEGATES 
FINAL SESSION—SECTION OF REAL PROPERTY, 
PROBATE AND Trust LAw. 
Evening 
Annual Dinner of the Association. 


FRIDAY, JULY 14 


Morning 
FourtH SESSION OF THE House OF DELEGATES. 


FirtH SESSION OF THE ASSEMBLY. 


MEETINGS OF LAW SCHOOL ALUMNI ASSO 
CIATIONS, LEGAL FRATERNITIES, SORORI 
TIES AND OTHER ORGANIZATIONS 

The following Law School Alumni Associations, 
legal Fraternities, Sororities, and other groups, will 
hold breakfast, luncheon and dinner meetings during 
the Annual Meeting of the American Bar Association, 
in San Francisco. Time and place, and detailed infor 
mation with respect to each will be announced in the 
next Journal. 

University of California Law School Association. 

Order of the Coif Alumni. 

Columbia University Law School Alumni. 

Gamma Eta Gamma Legal Fraternity. 

Harvard University Law School Alumni. 

Hastings College of the Law Alumni. 

University of Illinois Law School Alumni. 

Kappa Beta Pi Legal Sorority. 

University of Maryland Law School Alumni. 

Phi Alpha Delta Law Fraternity. 

Phi Delta Delta Legal Fraternity 

Stanford Law Society. 

The Texas Society. 

University of Virginia Law School Alumni 


ALASKA AND HAWAII 


Arrangements have been completed with the Alaska 
Steamship Company and the Matson Navigation Company 
for members of the Association and their families to take 
greater advantage of their trip to the Pacific Coast by con- 
tinuing the journey and seeing the beauties and wonders of 
the outlying possessions of the United States. 

The party going to Hawaii will sail from San Fran 
cisco on the SS MATSONIA, at 5:00 P. M., Friday, July 
14th, and those going to Alaska will sail from Seattle, 
Washington, on the SS BARANOF, at 9:00 A. M., 
Wednesday, July 19th. 

Complete information as to rates, rooms, and other 
details, will be furnished upon request addressed to 

THE TRANSPORTATION COMMITTEE, 
1140 N. Dearborn St., 
Chicago, II. 


ITINERARY OF SPECIAL TRAIN TO 
MEETING 


For complete information of the itinerary of the 
\ssociation’s special train to San Francisco and return, see 
the April issue, p. 297, or address 

S. J. Owens, General Agent 
Passenger Department, Burlington Route 
179 W. Jackson Boulevard 
Chicago, Illinois 
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ARRANGEMENTS FOR ANNUAL MEETING, 
SAN FRANCISCO, CALIF., 
JULY 10-14, 1939 
Headquarters—Palace Hotel 
Hotel accommodations, all with bath, are available as fol- 
lows: 
Double Twin Beds 
Single for (dbl. bed) for Parlor 
lperson 2persons 2persons Suites 


ee (All space exhausted) 
Alex. Hamilton ... 3.50 6.00 7.00 
a : 5.00 6.00 8- 10 
Californian .. ‘ 3.50 5.00 6.00 
Canterbury ... . 3.50- 4.00 5.00— 6.00 7.00 10 
DMT hatnns es o¢eee 8.00— 9.00 20 
Drake-Wiltshire .. 5.50 7.00 
El Cortez .... . 3.50- 4.50 4.50- 5.50 6.00- 7.00 10- 15 
ree 8.00 10 
Fairmont .. . 4.00- 8.00 6.00-10.00 7.00— 12.00 20 
Fielding ...... 3.50 5.00 7.00 
Franciscan 2.50— 3.50 4.00— 5.00 6.00 
Pore 3.50 5.00 6.00 & 9 
Mark Hopkins 5.00—- 7.00 8.00-12.00 8.00—- 12.00 20— 25 
Mark Twain ..... 2.50— 4.00 4.00— 5.00 4.00 
Maurice .... . 3.00—- 4.00 5.50— 6.00 7.00 12 
New Olympic . 3.50- 4.00 5.00 6.00 10 
EES rar 6.00 6.50 
St. PORE .osces 10.00- 12.00 16- 30 
Sir Francis Drake 9.00 9.00- 10.00 25— 30 
Somerton ........ 2.50 3.00- 3.50 3.50- 4.00 
Stewart .... . 3.00- 4.00 4.50- 6.00 4.50- 6.00 7 
Washington ...... 3.50 5.00 6.00 
Western Women’s Club 

(for women only) 3.50 5.00 
Whitcomb . .... 4.50 6.00—- 8.00 7.00- 9.00 10- 12 


STATE 
BidG 


MEM ITY HALL 


A + 
oS, 

A 

> 


HOTELS 

Alexander Hamilton 27 Colonial 74 Glen Reyal 66 Maryland 
Ambassador 16 Commodore 58 Golden State 33° Maurice 
Angelus 31 Court 70 Gotham 6 Mayflower 
Arlington 29 (Crane 43 ‘Granada 65 New Olympic 
Baldwin 71 Davenport $2 Harvard 18 Ormond 
Bell n Drake-Wiltshire 63 Herald 22 «Oxford 

rrtong El Cortez 49 Herbert's 32 Padre 
Brayton 18 Embassy 8 Keystone 26 Paisley 
Broadmoor $1 Empire 5 King George 40 Palace 
Californian 38 Fairmont 77 Lafayette 10 Pickwick 
Canterbury 67 Federal 4 Lankershim 18 Plaza 
Carlton 57 Fielding La Salle $8 Powell 
Cartwright 68 Franciscan 54 Leland 73 President 
Cecil 81 Gartland 35 bar 34 ORitz 
Chancellor 60 Gaylord 47 Manx 44 Roosevelt 
Clark 14 Geary $3 Mark Hopkins 76 St. Francis 
Clift 39 Mark Twain 2 








EXPLANATION OF TYPE OF ROOMS 


A single room contains either a single or double 
bed to be occupied by one person. A double room con- 
tains a double bed to be occupied by two persons. 

A twin-bed room contains two beds to be occupied 
by two persons. A twin-bed room will not be assigned 
for occupancy by one person. 

A parlor suite consists of parlor and communicat- 
ing bedroom containing double or twin beds. Addi- 
tional bedrooms may be had in connection with the 
parlor. 

To avoid unnecessary correspondence, members 
are requested to be specific in making requests for res- 
ervations, stating hotel desired, number of rooms re- 
quired and rate therefor, names of persons who will 
occupy the same, ARRIVAL DATE AND DATE OF 
DEPARTURE, INCLUDING DEFINITE INFOR- 
MATION AS TO WHETHER SUCH ARRIVAL 
WILL BE IN THE MORNING OR EVENING. 

Requests for reservations should be addressed to 
the Reservation Department, 1140 N. Dearborn 
Street, Chicago, Illinois. 





MAP SHOWS LOCATION OF PRINCIPAL 
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APARTMENTS 
50 Senate 1 Whitcomb 2 Pearsonia Apts. 8 
46 Senator 20 Worth “a Louard Apartments 80 
$4 Shaw 3 Yuba 1 Plaza Apartments 81 
= = Francis ome ~~ S 
rake 61 ulton Stree’ 

17 Somerton 52 MEETING PLACES Steinhart Apartments 64 
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ADMINISTRATIVE LAW AND AMERICAN 
DEMOCRACY 


American Bar Association Administrative Law Bill Concerned Solely with Procedural Side of 





law Administered by Federal Agencies 


tional Gov 


Three Basic Purposes 





Broad Issue as to Constitu- 


ernment Raised by Differing Views as to Treatment of Administrative Problem— 


Various Objections to Bill Stated and Answe red—“Business in a Straight-Jacket’”—Public 


Notice and 


Public Hearing 


Implementing Stat utes—Uniform Rules of Trial Procedure, etc.* 


3y Cor. O. R. McGuire 


Chairman of Comittee on Administrative Law of the Assoctation 


H] rican Bar Association Administrative 
Law Bill' which was submitted by its Committee 


on Administrative Law to, and approved by the 
Board of Governors and by the House of Delegates at 
their meeting last January in Chicago is not concerned 
with substantive law. This bill does not attempt to 
either expand or restrict the functions, duties, and au- 


thority conferred on the various and sundry agencies 
of the Federal government. This bill is concerned solely 
with the adjective, or procedural side of the law admin- 
istered by these agencies and has three basic purposes 
the improvement and uniformity of procedure in 
formulating rules, or the exercise of quasi-legislative 
establishment and uniformity of proce- 
dure for administrative review within single-headed ad- 
ministrative agencies and uniformity of procedure be- 
fore the multiple-headed agencies; and the establish- 
ment and uniformity of procedure for, and grounds 
of judicial review of all administrative rules and of 
all administrative decisions, whether rendered by intra- 
agency or independent agency boards. The three ob- 
generally, three consecutive stages in 
the administrative process, that is, the formulation of 
rules, the application of the statutes and the rules by 
subordinate uid finally judicial review of the ad- 
ministrative conclusions by a uniform procedure. 

As the bill has been carefully annotated by the 
Committee, published in the AMERICAN BAR ASSOCIA 
rION JOURNAL, and introduced in both Houses of the 
Congress, I assume that most lawyers in Ohio who are 
interested in Federal practice are reasonably familiar 
with the terms of this proposed reform but if not, the 
technical explanations are in print for your study. I 
think it is more desirable for me at this time to under- 
take to state some of the basic philosophy back of the 
bill and incidentally to lay the groundwork for a reply 
which I shall make to some of the points of criticism 
thereof. I shall assume for present purposes, what I 


functions; 


jectives covet 


*Address of April 14, 1939, at Columbus, Ohio, before the 
Ohio State Bar Association Meeting. Much of the his- 
torical political philosophy contained in the address, showing the 
genesis etc. of administrative absolutism, has been omitted be- 
cause of lack of space. The address is being printed in full by 
the Ohio Bar Journal 

1. AMERICAN Bar ASSOCIATION JOURNAL, February 1939; 
H. R. 4236 and S. 915. Report and draft submitted by the 
Committee on Administrative Law at Chicago; March 1939 
Journal of the Commercial Law League; Louisiana Law Re- 


view, 1939. Hoyt, Journal of American Judicature Society, 
April 1939 Tl bill has been approved by the governing 
bodies of the State Bar Associations of California, Illinois, 
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think I have elsewhere proven,? that administrative 
agencies of the Federal government have been created 
from time to time since 1789 by all of our political 
parties when in power; that these agencies are with 
us to stay and possibly for expansion, to meet press- 
ing economic and social problems with which the courts 
are not competent to deal as original matters ; and that 
too long we have concentrated on giving powers to the 
regulators without providing the procedure by which 
the regulators themselves should be regulated. The 
condition in which we find ourselves in controversies 
with the various and sundry agencies of the Federal 
government is not something which silently stole upon 
us as a thief in the night and even today, it is so little 
recognized that most of our law schools have no, or 
inadequate, courses in administrative law; the princi- 
pal publishers of reported decisions of the courts do 
not recognize its existence in the indices to their pub- 
lications; and many lawyers seriously but naively 
believe that the administrative agencies should be abol- 
ished, with jurisdiction given to the traditional courts 
to determine the controversies. They do not seem 
to know that one of these agencies determined more 
than four times as many cases as all of the existing 
Federal courts during a corresponding period. 

We have had an experience in America with un- 
controlled executive power, as exercised by King 
George, and in writing the Constitution of the United 
States, as well as in its adoption we deliberately segre- 
gated the principal governmental power—executive, 
legislative, and judicial—into three separate compart- 
ments, each as a check upon the others.* Even if the 
Constitution did not stand in the way of any parlia- 
mentary supremacy ‘in this country which seems to 
commend itself to a small but militant minority, no such 





Nebraska, Ohio, Oregon, Colorado, and the City Bar Associa 
tions of Boston, Cleveland, Dallas, and Saint Louis. 

2. See my addresses of February 5, 1938 before the 
Indiana State Bar Association, 13 Indiana Law Journal, 433, 
464; before the California State Bar on September 22, 1938 
11 Annual Proceedings, California State Bar, 19, 33; and 
Oregon State Bar on September 29, 1938, 18 Oregon Law 
Review, No. 1, December 1938. 

3. See the debates in the Convention of 1787 as reported 
in Madison's papers and the debates in the ratifying conventions 
in Virginia, New York, Massachusetts and North Carolina, 
particularly as reported by Elliott. 

It is clear from these debates that our forefathers had no 
intention of creating in the office of the chief executive a 
super-executive with such power that he could dominate Con 
gress and the courts. They deliberately attempted to guard 
against that very thing. 
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supremacy ceuld long exist here. With our polyglot 
population, drawn from the four corners of the globe, 
with a large percentage of such population of the first, 
second and third generations removed from the alien 
traditions of other forms of government and with the 
tremendous size of our country, its differences in cli- 
mate, products, and local needs, we have not and can 
not develop for many years that “like-mindedness,” to 
borrow a phrase from the Sociologists, which has ex- 
isted in the “tight little English island” for at least 
one hundred years. Any controlling infiltration into 
American polity of the parliamentary theory of gov- 
ernment would result in an executive or dictatorial 
government, as the executive would control the majori- 
ties in the Congress even as King George and Lord 
North controlled the majorities in the British Parlia- 
ment of their day; that is, through the use of the public 
purse and political patronage.* I do not mean to say 
that we now have, or have had, a Chief Executive who 
would use the public purse and political patronage to 
purge critical Senators and Congressmen from the 
legislative halls or to control the votes of their suc- 
cessors and of those that remained! 

However, there is no gainsaying the fact that the 
English system of parliamentary supremacy appears 
to be the ideal of many in the Federal Government De- 
partments and of many in the universities. The Eng- 
lish system has a very strong body of tradition of cus- 
tomary restraints, worked out for a compact unitary 
state. In a farflung Federal system, with many com- 
peting interests to harmonize, the effects of customary 
restraints would be lost in the constant conflicts of 
interests. Moreover, there exist no such strong consti- 
tutional traditions in the United States, unless it be 
with respect to the independence of the Supreme Court 
of the United States. These considerations support the 
more obvious fact that in England the government does 
not have to consider the restraining effects of the 
Commerce Clause and the Bill of Rights as formal 
legal restraints upon all legislative and administrative 
activity. 

A breakdown in American government might well 
follow disregard of the fundamental differences be- 
tween the peoples and Government of England and of 
the United States. And even in England the strain has 
been great in periods of emergency. Should our pres- 
ent tri-partite system continue to weaken, we are faced 
with the only possible alternatives of anarchy or the 
introduction of the final phase of Utopianism, a form 
of government on the Russian, Italian or German mod- 
els—and let no one tell you the contrary. 

The immediate issue which has been gradually 
growing in this country for the past fifty years, and 
which has been growing more acute each year since 
the end of the World War, is one between the restora- 
tion and maintenance of our tri-partite governmental 
system, under the traditions of the Common Law, and 
theoretically a parliamentary system but, in fact, an 
executive controlled government on the model of Im- 
perial Rome, dominating both the legislative and judi- 
cial branches.* 





4. See Beck, The Vanishing Rights of the States, for an 
account of the John Wilkes case. See also the Congressional 
Record for March 30, 1939, for debate in the House of Repre- 
sentatives and for March 31, 1939, for debate in the United 
States Senate as to the low degree to which public morality 
has fallen in the use of public moneys for “relief” purposes 
See also report of the Sheppard Senate Investigating Com- 
mitte, 76th Congress with respect to the same matter. 

5, President and later Chief Justice Taft in his message 





The American Bar Association, the national or- 
ganization of some 130,000 or more lawyers through- 
out America, with the support of a considerable num- 
ber of State and City Bar Associations as well as some 
business and labor organizations, has thrown itself 
athwart the paths of those who sneer that Congress 
can not legislate in many matters; that the courts are 
incapable of deciding controversies, particularly on the 
facts, between the Federal administrative service and 
the people; that the Constitution is outmoded and un- 
equal to the tasks of today; and, in effect, that Utopia 
in these United States will be attained if the ex officio 
experts in charge of the administration of the laws are 
not only permitted to retain the uncontrolled authority 
which they now have but if they are given enlarged and 
more absolute authority. The means selected by the 
American Bar Association to arrest and redirect the 
drift into administrative absolutism is the administra- 
tive law bill, whose sole and only purpose is that the 
governors shall themselves be governed, to use James 
Madison’s fine phrase, and that the regulators shall 
themselves be regulated, to use the late Elihu Root’s 
equally fine phrase.*® 

Administrative absolutism prevails in this, or any 
other government, when administrative agencies 
charged with the administration of particular statutes 
relating to particular problems have uncontrolled dis- 
cretion in interpreting the law and finding the facts. 
In order to avoid administrative absolutism we could 
transfer this entire duty to the courts but in that event 
the volume of administrative controversies imposed 
upon the courts would not only overwhelm them but 
the delay in administering the laws would become in- 
tolerable and impossible under modern-day conditions. 
Furthermore, the courts, not being advised as to tech- 
nical matters of administration, might make such mis- 
takes as to lead an angry majority to change the stat- 
utes to such an extent as to restore the administrative 
absolutism from which we sought to escape. I need 
not remind this audience of lawyers that except the 
Supreme Court of the United States, whose appellate 
jurisdiction is a matter of statute, the lower Federal 
courts are wholly creatures of statute with only such 
jurisdiction as the Congress has seen fit to confer upon 
them. And I repeat at this point for emphasis my earlier 
statement that in one of the 100-odd agencies of 
the Federal government there were decided more than 
four times as many cases as the Federal courts com- 
bined decided during a corresponding period. 

The Administrative Law bill contemplates a weed 
ing out process so that the courts may handle the vol- 
ume of cases and proposes as the first step in govern- 
ing the governors and in regulating the regulators that 
they shall interpret, in the form of rules—or regula- 
tions—the statutes each agency is required to adminis 
ter. Also, that any person within a limited period of 





of June 27, 1912, to the Congress transmitted with approval a 
report of his Commission on Economy and Efficiency (House 
Document 851, 62nd Congress) containing a statement that: 
“One of the first dangers to which a representative govern- 
ment is exposed is usurpation of powers granted to the official 
class; wherever adequate provision has not been made for 
protecting the people against such danger, the result has been 
the overthrow of the princ iple of government as a trusteeship 
the underlying principle of democracy. Recognizing the need 
for protection against the government official class, the Amer- 
ican Commonwealth adopted, as principles of charter organiza- 
tion, the devices which have been evolved after centuries of 
conflict—principles which had been successfully employed for 
the reduction of the self-assumed arbitrary powers of monarchs 
to a plane of controlled responsibility.” 
6. American Bar Association Reports, 1916, 368, 369. 
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thirty days after the rule is published may secure a 
judicial review of it as such in the United States Court 
of Appeals for the District of Columbia to determine 
whether the rule is constitutional and whether it is in 
accordance with the terms of the statute. Further, the 
rule may continue to be tested out at any time in the 
merits of any case as is now the established procedure. 

Rules are now issued by a number of agencies in 
considerable detail, but wholly in the discretion of the 
agencies concerned and with or without public notice 
and public hearing even though requested by interested 
parties. The bill provides that public notice and pub- 
lic hearing, if requested, shall be mandatory. Also 
that the rules shall not become effective until pub- 
lished and while amendments or changes may be made 
therein as administratively found desirable, the amend- 
ments and changes must follow the same procedure as 
the original rule. 

There are a number of advantages to be obtained 
by such a uniform procedure. First, the administrative 
agencies will have the benefit of the views of interested 
private parties where the matter is of sufficient impor- 
tance to justify their attendance at the hearings and, 
incidentally, private parties will secure the views of 
the administrative officers. All should benefit by an 
exchange of views at the hearings and each should be- 
come more tolerant and considerate of the difficulties 
confronting the other in the administration of the law. 
Second, both those who attend and those who do not 
attend the hearings, but who are affected by the stat- 
utes, will know in advance what the administrative 
officers think the statute means. The interpretative 
rules will operate in the nature of advisory opinions or 
declaratory judgments and thus both business and its 
lawyers as well as subordinate administrative officers 
throughout the United States will know how to pro- 
ceed to comply with the statutes. Third, the adminis- 
trative officers must stay within the terms of the stat- 
ute when they come to interpret and apply it or else 
the rule may be taken to the court and the validity of 
both the statute and the rule promptly determined in- 
stead of having to wait two or three years before a 
concrete case arising in the administration of the law 
can be gotten through the courts, as is now the proce- 
dure. It is not anticipated that the court review of the 
rule as such will to any large degree supplant the pres- 
ent procedure of determining the validity of a rule in 
the merits of some case. However, the fact that the 
other procedure has been provided will insure that 
more care is exercised by the administrative agencies. 
Further, by the quasi-legislative process, concrete con- 
troversies and delays will be avoided to a large extent 
in the administration of the laws. 

Broadly speaking, sections 1 and 2 of the bill deal 
with the exercise of juasi-legislative authority of the 
administrative agencies to fill in the details of statutes, 
an authority which such agencies must necessarily have 
and exercise in the complex world of today and in fact 
an authority which they have had and exercised since 
the first Federal statutes enacted in 1789. Sections 3 
and 4 deal with the exercise of quasi-judicial authority 
of the administrative agencies but before discussing 
these provisions, I shall undertake to answer some of 
the criticisms of the bill by the so-called liberals. I 
should say at this point that these people fail to make 
any concrete suggestions for the improvement of either 
the bill or the quasi-legislative process and they seem 
to be more concerned with finding some fault with the 
bill rather than in furthering the reform—and this is 


to be expected because many of the so-called liberals 
are advocates of administrative absolutism and are 
Utopians, if not with direct-action complexes. How- 
ever, they attempt to hide the fact that they are out of 
sympathy with our tripartite system of government by 
endeavoring to find other points on which to attack the 
bill. 

Their first objection is that the quasi-legislative 
procedure contemplated by sections 1 and 2 of the bill 
would place “business in a strait-jacket.” Such ana 
argument would do credit to the labors of Schopen- 
haur in his Art of Controversy. Unfortunately for the 
soundness of the criticism, the bill itself in plain and 
unmistakable language provides that the interpretative 
rules may be changed, amended, or rescinded at any 
time, provided the changes or amendments are made 
after public notice and public hearing if requested, and 
subject to judicial review in the same manner as the 
original rule. Further, a number of business organi- 
zations, one of them representing 27,000 members and 
500 local associations, have thrown their open and 
undivided support behind the bill. These men know 
that the claim of the critics that it would place “busi- 
ness in a strait-jacket” is simply an attempt on the 
part of some men who now have business in a strait- 
jacket to scare them into a position where they will 
assist in drawing the thongs tighter. The argument 
is shrewd but it fools no one. 

Their next objection is in the best of Schopen- 
hauer’s technique. Say the critics: “Why you would 
have public notice and public hearing of every inconse- 
quential rule, such as the lunch hour of the clerks, 
with judicial review thereof if any one saw fit to file 
a petition therefor.” Such an argument overlooks 
the fact that the proposed statutory requirement 
is the issuance of rules. “implementing or filling in the 
details of any statute affecting the rights of persons or 
property.” I know of no statute pertaining to the 
lunch hour of government employees and no such stat- 
ute has been brought to my attention. If there is no 
statute, there would be no need for a rule and thus 
no requirement of public notice and public hearing. 
Further, some of the rules may be inconsequential in 
the eyes of the administrative officials but of tremen- 
dous consequences to the person affected thereby. The 
only way to find out whether it is of importance to the 
individual is to publish notice of the proposed rule 
with an opportunity to be heard. People are not going 
to spend their money for traveling expenses and for 
attorneys to participate in hearings on rules which are 
of no consequence to them. 

sut, say the critics, why do you not provide that 
the administrative agencies may in their discretion 
give public notice and hold public hearings? Theo- 
retically there is something prima facie to that argu- 
ment but to the informed it is an argument which, if 
adopted, would permit the administrative agencies to 
refuse to issue interpretative rules in any case 
they saw fit and to defend their action, in event of 
mandamus, on the ground that the discretion was 
theirs, not the courts, to determine whether a proposed 
rule was important or unimportant and that the courts 
could not control them in the exercise of such discre- 
tion—a position of administrative absolutism which the 
courts again and again have been compelled by the law 
to sustain in analogous matters.’ 





7. See cases collected by Loughran in Judicial Review of 
Federal Executive Action (1930). 
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Furthermore, these administrative agencies have 
had discretion since the days they were created to issue 
notices and hold public hearings preliminary to the 
issuance of regulations and only a few of the better 
administered agencies have done so.* Such procedure 
of notice and hearing with judicial review of the rules 
or orders when issued has been made mandatory in a 
number of Federal statutes enacted subsequent to the 
1937 report of the Committee on Administrative Law 
recommending that procedure. These statutes relate 
to such diverse matters as food, drugs, and cosmetics ; 
control of civil aviation; and the transportation of g 
in interstate commerce. 

Again, the procedure of notice and public hear 
ing, if requested, with judicial review of the rules or 
orders in the courts has long been in effect in a num- 
ber of the larger and more populous States.* In addi- 
tion to the procedure of public notice, public hearing 

8. See Comer, Legislative Functions of Notional . A dmin- 
-strative Agencies, (1927) for a number of instances where 
the procedure of notice and hearing has been followed, particu- 
larly in the Department of Agriculture, in the administration 
of various statutes, with excellent results. 

9. See particularly Article 3, Sections 110, 111, 112 and 
707, New York Labor Laws. Section 111 of the labor law 
provides: “Review by court. 1, Any person in interest may 
bring an action in the supreme court against the department 
to determine the validity and reasonableness of any provision of 
this chapter or of the rules made in pursuance thereof or of 
any order directing compliance therewith, provided that no 
such action to determine the validity and reasonableness of any 
rule or order shall be brought except as an appeal from the 
determination of the board as provided in section one hundred 
and ten. 

“2. If the action is an appeal from a determination of the 
board it shall file with the clerk of the court a certified copy 
of the record of its hearings in the matter. 

“3. The court may refer any issue arising in such action 
to the board for further consideration. At any time during such 
action the party appealing may apply to the court without 
notice for an order directing any question of fact arising upon 
any issue to be tried and determined by a jury, and the court 
shall thereupon cause such question to be stated for trial 
accordingly and the findings of the jury upon such question 
shall be conclusive. Appeals may be taken from the supreme 
court to the appellate division of the supreme court and to the 
court of appeals in such cases, subject to the limitations pro- 
vided in the civil practice act.” 

Andrews, John B., Administrative Labor Legislation 
(1936). After referring therein to a number of States which 
have issued labor standard rules after public notice and public 
hearing and subject to judicial review, Andrews says, pages 
98-100, that judicial review of the reasonableness and legality 
of the rules so issued has been provided in the various States 
which have adopted this legislative process and, page 82, that 
the State procedure of public notice and public hearing: 

“In addition to its legal significance as a guarantee against 
arbitrary and ill-considered action, the public hearing is de- 
signed to secure the reaction of all parties directly affected by 
the proposed regulations and of interested members of the 
general public who would otherwise have little opportunity to 
register their views. Such hearings—like the legislative hear- 
ings which they approximate—are largely concerned with the 
ex-parte pleas of various factions. While probably little of 
value as a source of scientific facts, they serve a real purpose 
in enabling rule-makers to gauge the extent and importance of 
opposition to the proposed regulations. When such opposition 
is extreme it frequently results in modification of the tentative 
regulations either by the drafting committee, to which they 
again may be referred, or by the official rule-making body.” 

Andrews has recommend, pages 183-184 a standard pro- 
cedure to be adopted by all of the States for public notice and 
public hearing preliminary to the issuance of rules and regula 
tions as follows: 

“The administrative commission should be required to pub- 
lish and, after reasonable notice, to hold public hearings upon 
proposed general rules. Following such hearings, the general 
rules should be required within a limited period to be (1) 
promulgated, (2) revised, and further hearings scheduled, 
(3) resubmitted to the advisory committee for further recom- 
mendations,” 


if requested, and judicial review procedure having been 
developed in these States and in existence for a number 
of years, the Federal government has not only spe- 
cifically provided in recent statutes for that procedure 
in at least three instances but the procedure of pub- 
lic notice and public hearing has been voluntarily 
adopted in the Department of Agriculture for a num- 
ber of years as to those regulatory statutes depending 
for their enforcement upon cooperation with the States 
or with individuals.’® It is highly significant that in 
the Department of Agriculture this procedure of pub- 
lic notice and public hearing should have been devel- 
oped by the scientific bureaus and by scientists in 
charge thereof rather than by the lawyers in the solici- 
tor’s office. 

Further, this procedure of pfiblic notice and public 
hearing preliminary to the issuance of interpretative 
rules will meet the very serious criticism voiced by no 
less a scholar than Dean Landis of Harvard Law 
School “that there should be substantial administrative 
absolutism because the courts lack the personal experi- 
ence, the continuity of action, the procedure, the tech- 
nique and the staffs to make investigations so neces- 
sary in the administration of many social and economic 
laws." 

“The solution in keeping with Anglo-American 
traditions is not the creation of administrative abso- 
lutism, to be applied case by case as they arise, as the 
learned Dean seems to suggest, but to establish proce- 
dures whereby the administrative agencies shall be re- 
quired to make such investigations, build the records 
thereof under reasonable rules of procedures, and de- 
clare the interpretative rules so that the completed task 
may be laid before the courts, if necessary, for their 
independent determination whether these agencies have 
obeyed both the Constitution and the statutes.** It will 
be noted that the proposal does not contemplate that 
the court shall pass on the reasonableness of the rules, 
as is the procedure in the New York State govern- 


10. Comer, Eesidietins Functions of National Administra- 
tive Authorities (1927), pps. 170, et seq. This is an excellent 
study of the problem in the Federal government. The English 
Committee on Ministerial Powers recommended public notice 
and public hearing preliminary to the issuance of rules but 
instead of court review of the rules, that Committee would 
improve the present English procedure of laying the rules 
before Parliament. 

11. Landis, The Administrative Process (1938), pages 121- 
155. For a very good, and to my mind correct, review of this 
book see Prof. George K. Gardner of the Harvard Law School 
in the Harvard Law Review for December 1938, pp. 336, 342 

12. Thach, “The Inadequacies of the Rule of Law” in 
Governmental Administration (1935) refers at pages 270-27 
to R. W. and A. J. Carlyle’s History of Mediaeval Political 
Theory, containing the statement: “the fundamental principle 
of the Middle Ages was that the law was the expression, not 
so much of the deliberate and conscious will of any person or 
persons who possessed legislative authority, but rather the 
habits and usages of the community” and says: 

“Probably, as these authorities point out, the Bologna re 
vival of civil law with its emphasis upon the cardinal concept 
of Roman jurisprudence that the will of the prince has the 
force of law, is the literary source for the appearance of a 
new idea, or, if you please, the reappearance of an old one 
But it was primarily due, we may believe, to social and political 
conditions that the concept of a supreme monarch arose to 
correct manifest evils of an all but complete lack of central 
political authority and the resultant social disorder, so fatal to 
the increasingly important commercial interests of the later 
Middle Ages.” 

Obviously, the solution of American social and economi: 
problems does not require the acceptance of the cardinal con- 
cept of Roman jurisprudence with a supreme administrative 
authority. As a matter of fact this Civil law theory is losing 
ground in Civil Law countries. Andriades, La Contenticux 
Administratif (1934). 








mM 


SV 
th 
to 
re 


tir 
ni 

m 
to 
na 
or 
to 
ad 
sti 
ba 
pa 
th 
in; 
lis 
we 


for 
no 
th 
th 


bu 
an 
(x 
thi 


14% 
(15 


aff 
14 
Ry 
Ap 
Mi 
Pe 
ger 
Me 
of 

Lo 
474 


sta 


ove 
cor 
eff 
be 

ord 
rep 
the 
are 
the 
in | 
as 

tior 
wit 
sec 
of 

Go 
S-9 
gre 
to 1 
Apt 
Dis 


Hor 
mir 
lett 
Cor 























ADMINISTRATIVE LAW AND AMERICAN DEMOCRACY 


397 





ment. 


Unless some administrative officers speedily 
commence the practice of bearing scales instead of the 
swords of crusaders, it may become necessary to amend 
the law to give the Federal courts jurisdiction similar 
to that now exercised by the New York courts in their 


review of rules and orders. 

Again it is vehemently argued that the administra- 
in not implement their statutes within 
contemplated by the bill, with amend- 
from time to time as may be found 
It has been stated in the 
nature of a boast by one of these critics that after two 
or three years of operation his agency is not prepared 
as to many phases of the statutes being 

[he short and simple answer to that 
that if it be true, the United States is 
of a new set of administrators for that 
If these so-called experts had taken 
the terms of the statutes, the congressional hear- 
ings thereon, made a study thereof at the outset, pub- 
lished notices of hearings, and called in the men and 
women who had had practical experience in the matter 
the benefit of their experience and in- 
rules could have been drafted. I do 
not say that they would have been perfect, but at least 
they would have been better than no rules at all—and 
the rules could have been amended from time to time 
as these ex-officio experts gained experience. 

I do not want to tire you by laboring this point, 
but, before I must invite your attention to 
an almost forgotten address of Professor Frank J. 
Goodnow, the father of administrative law study in 
this country, to the American Bar Association in 1916"* 


tive agencies 

ninety days as 
ments thereafter 
to be necessary or desirable. 


to issue rules 
administered 
statement is 
badly in need 
particular agency 


SO as to obtai1 


formation, the 


leaving it, 


State Alcohol Beverage Control, 


13. Leader-Observer 
148, N. Y. Mise (1933), affirmed, 24i App. Div. 637 
(1934) ; Sesselberg Schoeneck, 151 N. Y. Misc. 267 (1933) ; 
Fenson State Liquor Authority, 152 N. Y. Misc. 446, 
affirmed, 243 App. 847; Yates VMulrooney, 245 App. Div. 
146 (1935) ; Shanahan v. Jenkins, 166 N. Y. Misc. 433 (1938) ; 
Ryan v. Finegan, 2 N. Y. S. (2nd) 10, affirmed 1 N. Y. S. 
App. Div., 643 938); O'Callaghan Finegan, 166 N. Y. 
Misc. 556; Fauther v. Rice, 246 N. Y. App. Div., 179 (1936) ; 
People v. Hamilton, 188 N. Y. App. Div., 783 (1919); Ar- 
gentina v. Jarka Inc., 126 Misc. N. Y. 816 (1925) ; Josh 7 


Marshall, 33 N. Y. App. Div., State Department 


77; Russell z 


of Labor, 135 N. Y. Misc. 199, 237 N. Y. S. 263 (1929) ; 
Lown v. State Department of Labor, 216 N. Y. App. Div., 
474 (1926) 

14 \. B. A. Reports, 1916, 408, 410, 423. He further 
stated: 


“The unfortunate position in which the individual is placed 
over against administrative authorities is a continual source of 
corruption. Where he has no right to a hearing and no 
effective judicial remedy, it is almost certain that there will 
be many which the inspectors upon whose reports 
orders to be summarily executed are issued will be paid to 
report conditions not as they are, or will extort blackmail from 
the individual before they will report these conditions as they 
are. The danger is all the greater in this country because of 
the incapacity and lack of character of many of the employees 
in the civil service of our cities, where the conditions are such 
as to demand more than anywhere else administrative regula- 
tion and control.” It is instructive to compare his statements 
with those of Hankin, Gregory, in “Implementation of Statutes” 
27 Georgetown Law Journal, 424, 449, which is a criticism of 
sections 1 and 2 of the draft submitted at Kansas City but not 
of the draft submitted to, and approved by the Board of 
Governors and by the House of Delegates at Chicago and now 
S-915, H. R. 4236. Hankin is a supporter of S-916, 76th Con- 
to establish a Court of Administration in Washington 
to take over the jurisdiction of the Federal Circuit Courts of 
Appeal and of the United States Court of Appeals for the 
District of Columbia as to appeals from administrative decisions 


cases in 


gress, 


Emery J. Woodall, Associate General Counsel, Federal 
Home Loan Bank Board, Chairman, Committee on Ad- 
ministrative Law of the Federal Bar Association, stated in 
letter of February 1939, to the Chairman of the Senate 
Committee the idiciary that: with respect to S-915 and 








wherein, among other things, he pointed out that reg- 
ulations were frequently adopted without any oppor- 
tunity to debate with the issuing authorities with re- 
gard to them; that not infrequently the only view which 
receives expression in the regulations is the official 
view ; and that: 

“The individual is thus not sufficiently protected, either 
through the procedure required as a preliminary to the 
adoption and issue of regulations, or through methods of 
control provided against arbitrary (and, he might have 
added, frequently inept) use of discretion by administrative 
authorities in the exercise of their powers of regulation.” 

In brief, our bill proposes that the individual shall 
be protected, without ham-stringing administration 
within the law, by requiring public notice, and public 
hearing if requested, before regulations are issued, by 
requiring the regulations to be issued, and by authoriz- 
ing judicial review of regulations to see whether they 
are within the terms of the Constitution and statutes. 
It seems to me after some twenty-one years of public 
service that no administrator who is not a Utopiah 
with a mission to remake, reshape, and redirect the in- 
stitutions of his country but solely concerned with the 
administration of the statutes as they are written by 
the elected representatives of the people could possibly 
object to such a reasonable and flexible procedure, 

Finally it is argued that the provisions of section 
1 of the bill that the Supreme Court of the United 
States prescribe uniform rules of trial procedure be- 
fore the administrative agencies and for appeals is un- 
constitutional but again such criticism demonstrates 
that the critics do not know with what degree of care 
the American Bar Association has consulted with re- 
spect to each and every provision of this bill. I am in 
a position to assure you that there is no doubt as to 
the constitutionality of this requirement. 

I can not do justice to the various points and criti 
cisms of this bill within the limited time available for 
an address, even before lawyers and so I must leave 
the provisions thereof pertaining to the exercise of 
quasi-legislative authority and hasten to sections 3 and 
4 which pertain to the exercise of quasi-judicial au- 
thority. The basic principle underlying section 3 of 
the draft is that there shall be a full and fair adminis 
trative hearing if the individual is unable to adjust 
his controversy according to the informal methods now 
in vogue in law administration. The elements of a full 
and fair hearing are stated in the bill and are not left 
to judicial legislation which brought down upon the 
Supreme Court such criticisms from high quarters in 
the Kansas City Stockyards case."° Due to the indefi 
niteness of the statute in this case with respect to pro 
cedure, there was at first unnecessary fumbling in ad 
ministration with resulting unnecessary expense in liti 
gation. Professor, now Mr. Justice Frankfurter, a 
valued former colleague on this Committee, well said 
at the 1938 Cincinnati Conference, in which I had the 
honor to participate, that “there are very precious 
values of civilization which ultimately, to a large ex 
tent, are procedural in their nature.’”** The section 





S-916, 76th Congress that four of the five members of 
our Committee now strongly feel that the proposed bills . . 
would tend to paralyze all administrative functions” and 
“would irreparably injure vast segments of the public, which 
are theoretically to be protected by such legislation.” 

15. 298 U. S., 468, 304 U. S. 1. Compare a very able 
address delivered July 15, 1935, by John Dickinson before the 
Public Utility Section of the American Bar Association. 

16. 22 A. B. A. Journal, 282, 286. The entire address de 
serves careful study but for present purposes the foliowing 
extract may be quoted: 
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proposes to establish uniformity of procedure before 
the so-called independent boards and commissions and 
section 4 of the bill proposes to establish uniformity of 
appellate procedure in the circuit courts of appeal for 
all administrative decisions. 

These two sections likewise have come in for 
criticism from the same men who have criticized sec- 
tions 1 and 2 of the bill. In the first place, they argue 
that the intra-agency three man boards for the hear- 
ings in the single-headed agencies would have no in- 
dependence of judgment because they would be politi- 
cally dominated by the head of the agency. Any such 
argument is answered by the citation of the fact that 
no head of an agency could possibly know the details 
or the parties to 603,000-odd cases in his agency. 

Further, if Mr. Hopkins be correct and I have no 
doubt that he is in saying he did not know relief funds 
were being used by his subordinates in attempts to in- 
fluence elections, the heads of agencies do not play 
politics in the performance of such work as they per- 
sonally handle. The playing of politics is by subordi- 
nates who try to hide their action in the anonymity of 
the vast machines of which they are but cogs. 
With a stenographically transcribed record of all pro- 
ceedings at the hearing; with the requirement that these 
board members must write out their findings of facts 
and their decision thereon; and with the further re- 
quirement that the record and the findings as well as 
decision shall constitute the record on appeal, there is 
no possibility for these subordinates to escape before 
their superior officers, the courts, the Congress, or the 
press from their responsibility for intelligent, just, and 
fair administration of the statutes. This section 3 of the 
bill was deliberately drafted with such object in mind. 

It has been argued by those who distrust adminis- 
trative processes that the disputes with officialdom 
should be taken immediately to the district courts for 
trial de novo. This was not done even as early as 1851 
as to the California Land Commission,” and little has 
been heard of that argument since I assembled the sta 
tistics to show the vast volume of administrative con- 
troversies, with one small department having more in- 
tra-agency appeals than all of the eleven circuit courts 
of appeal of the United States. Also, with one govern- 
mental agency having more than four times as many 
decisions within a year as all of the Federal courts com- 
bined, even including bankruptcy orders.’* However, 
these critics have shifted to the argument that we 
should establish one or a series of large independent 
boards, on the order of the Board of Tax Appeals, to 
hear and determine these controversies before they are 
taken to the courts. Such an argument overlooks the 
fact that these so-called independent boards are very 
little, if any, more independent than intra-agency 
boards. Both the heads of departments and the mem- 
bers of independent boards receive their appointments 
in the same manner from the President by and with 
the advice and consent of the Senate. Both the depart- 
ments and the so-called independent boards must get, 





“Remember, there are very precious values of civilization 
which ultimately to a large extent are procedural in their 
nature. All tribunals, administrative or judicial, have to enquire 
and examine before they decide. Historic experience lies 
behind the right to a day in court, and a full day. Those who 
decide should record their judgments and give reasons for 
them, which in itself will have a fruitful psychological effect. 
You feel much more responsible—all of us do—if we have to 
sit down and write out why we think what we think.” 

17. See 11 Annual Proceedings, California State Bar, 
19, 33. 

18. 26 Georgetown Law Journal, 574, 605. 


through budget approval and through Congress, funds 
with which they operate. Both the departments and the 
independent boards must be responsible in matters of 
policy not fixed in the statutes to whatever political 
party happens to be in control of the Federal govern- 
ment or else there is the possibility of the funds being 
reduced. Except for a few boards, the Chief Executive 
may remove the members from office to the extent that 
he may remove the head of a department. This inde- 
pendence business, in the strict sense of the word, is a 
myth and properly so in a government responsible to 
the people within the terms of the Constitution. Bu- 
reaucracy is not the master, but the servant of the 
people in America and as I have indicated earlier in this 
address, only the Utopians and their direct-action 
brothers, the dictators, insist that Government shall be 
the master. 

Status, alone, is not sufficient to secure independence 
in government of administrative agencies. There is no 
superiority in an independent board, so-called, and an 
intra-agency board in the faithful performance of duties. 
In the last analysis, the only assurance of faithful per- 
formance of duties in accordance with the statutes and 
the facts is the right of appeal to the courts with suffi- 
cient jurisdiction in the courts to prevent unjust and 
arbitrary administrative action.’® 

Moreover, with our constantly mounting expense of 
government and constantly increasing burdens of tax- 
ation, there is not the slightest chance of persuading 
Congress to establish a series of independent boards 
with sufficient personnel to hear and determine all ad- 
ministrative controversies. Moreover, these boards have 
not been an outstanding success in the satisfactory han- 
dling of controversies with the United States as com- 
pared with intra-agency boards or procedures.*®° A 
number of reasons are responsible for this situation but 
I shall mention only three: First, the difficulty of 
securing and retaining sufficient trained personnel on 
such boards to expeditiously handle the work so that 
it remains current. Second, the fact that politics pure 
and simple—sometimes not so pure and not so simple— 
seems to be a controlling consideration in making ap- 
pointments to these boards. We have no career service 
worthy of the name and it is a rare instance that a civil 
service man is ever promoted from the ranks to any 
position of consequence in the Federal service. And, 
third, there is tremendous hostility on the part of both 
lawyers and business to further concentration in Wash- 
ington of the powers of government. Such hostility is 
not satisfied by any proposal to make the boards ambu- 
latory ; that is, have the boards go to the parties rather 
than have the parties come to the boards in Washing- 
ton. There is no instance of a board, as such, ambulat- 
ing. Individual members of the Board of Tax Appeals 
travel to hear cases but not the board and a hearing 
before a member is not a hearing before three or more 
members of a board. 

By use of the intra-agency boards, we secure 
trained, career men rather than politicians to hear and 
determine the cases in the first instance. We provide 
that three employees may be designated from time to 
time throughout the United States to hear cases as they 
arise. After the case is decided, these men return to 





19. See Chief Justice Groner speaking for the unanimous 
United States Circuit Court of Appeals for the District of 
Columbia on April 8, 1939 in the Pottsville Broadcasting Com- 
pany and in the Heitmeyer cases. 

20. Cushman, “The Constitutional Statute of the Inde- 
pendent Regulatory Commission,” 24 Cornell Law Quarterly, 
13-53, 163-197. 
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their regular duties and thereby keep abreast of the 
administrative problems. ‘Their decisions should be of 
great assistance to counsel in unfolding to the reviewing 


courts the administrative problem and practices in- 
volved and thus the courts will be assisted in reaching 
a correct conclusion—assistance which they do not 


always receive under existing procedures. The scope 
of review in section 4 of the bill is sufficiently broad 
that the court may examine the evidence to see whether 
it substantially supports the findings of facts, whether 
the decision is clearly erroneous and whether there has 
been a full and fair hearing. The bill deliberately seeks 
to make the scope of judicial review broader than 
exists on appeal from a jury verdict or a court sitting 
without a and this upon the basis that while the 
board may be expert in the matter, the members 
thereof do not always have that detachment and lack of 


interest which a jury or a court generally shows toward 
a case, 
Uniformity of the scope and procedure of judicial 


review will take a great load from the judges of the 
circuit courts of appeal in writing opinions. As it now 
is, there is no uniformity of appellate procedure with 
the result that the judge must verify every case cited 
by counsel in their briefs as being in point when the 
cases show that they arose under different statutes. No 
one who has not functioned in the writing of decisions 
is able to imagine the vast amount of additional work 
which the judges are required to perform in this con- 
nection.*! 


Uniformity of trial procedure before the intra- 
agency boards all single headed agencies and uni- 


formity of trial procedure before the so-called inde- 
pendent agencies will relieve counsel from the necessity 
of spending more time and effort on trying to find out 
the procedure than is required for the substantive law 
side of thei In this respect, the present situa- 
tion from a procedural standpoint can not be likened to 
anything known to lawyers except the situation which 
existed at early common law when a different form of 
writ and different procedure were required for all of 
the various cl: a condition which did 
not exist in the chancellor’s court of equity. 


cases 


usses of actions 


Only recently, under statutory authority, the Su- 
preme Court of the United States approved a set of 
uniform rules for all law and equity cases. Strange as 
it may seem, that fact has been seized upon by some 
of the critics of this bill as one reason why there should 
not be attempted uniformity of procedure before the 
various agencies of government. The argument runs 
that if it took Federal courts one hundred and fifty 
years to promulgate uniform rules, it should be clear 
that no such uniformity is now possible in procedure 
before administ1 agencies.** The case is indeed 

21. Letters to me from some of the judges of the various 
United Courts of Appeal, copies of the bill 


States Circuit 


having been subs to all of them with requests for their 
comments, suggestions, and criticisms 
22. J. P. Wenchell, Chief Counsel, Bureau of Internal 


randum of 1929, to the Act- 


of the Treasury, which was transmitted 


Revenue, in a men February 15, 


General Counsel 


ing 
me delivered to Senate Committee on the Judiciary in 
opposition to S. 915, stated: 

“This bill contains a number of restrictions upon the ad- 
ministrative processes not found in the Committee’s initial 
proposal. It provides more opportunities for delays, increases 


the number of hearings and encourages sterile uniformity. It 
even adopts a suggestion by Mr. Arthur T. Vanderbilt, retired 
president of that 

the United States t 
procedure relative t 
agencies. Considering 


sociation, directing the Supreme Court of 
prescribe uniform rules of practice and 
quasi-judicial functions of administrative 
of painstaking effort 


the vast amount 








desperate when resort is made to such an argument 
which overlooks the pioneer and immigration condi- 
tions in our country—so ably stated by Dean Pound 
in his Spirit of the Common Law—which led to reliance 
upon technical rules of procedure in opposition to the 
enforcement of the criminal law and in litigation be- 


tween debtor and creditor. Further, had it not been 
for such opposition, such rules could have been estab- 
lished in the early days of our government; instead of 
increasing delays, the simple procedure provided in 
the bill should render such delays as in the Morgan or 
Kansas City Stockyards case impossible. 

| Nore—Since this address was delivered, the Su- 
preme Court of the United States in two opinions 
on April 17, 1939, held that “negative” orders could 
be reviewed, thus again approving principles of this 
bill. ] 

Again it is argued that the various and sundry 
agencies of the Federal government have various and 
sundry problems and that it is not possible to have 
uniform procedure in the determination of controver- 
sies arising in the administration of different statutes 
entrusted to these different agencies. Such an argu- 
ment was made from Lord Coke’s time to quite recently 
that since the determination by the courts of action in 
debt, assumpsit, etc., involved different laws; that is, 
different principles of substantive law, there could be 
no uniformity in trial procedure in law cases and that 
there certainly could be none governing both law and 
equity cases. We now know that such an argument 
has been exploded by the fact that we have finally over- 
come the opposition and there was carried into effect 
last September the program initiated by the American 
Bar Association at least a quarter of a century ago. 

Instead of one agency of Government, the courts, 
determining all kinds of law and equity controversies as 
they arise in the relation of man to man in a nation of 
130,000,000 souls, we have another agency of govern- 
ment, the Executive or administrative branch subdivided 
into some 130-odd different agencies, each administering 
some one statute or group of statutes dealing with some 
one problem or group of similar problems arising in 
government. There is no more reason why there should 
not be uniformity of procedure applicable to the exer- 
cise of quasi-judicial authority by all of these sub-agen- 
cies of the agency charged with the administration of 
the law as it applies between the governed and the gov- 
ernors than there was that there should not be uni- 
formity of procedure in the sub-agencies of the judicial 
branch, the trial courts, each of which exercises the 
same jurisdiction as all of the others over a vast num- 
ber of different classes of actions. 

There are fundamental rights to a full and fair 
hearing and a fair and honest determination which are 
basic. These rights can be, and they have been applied 
by the Supreme Court of the United States and by ad- 

(Continued on page 435) 


which entered into the establishment by the Supreme Court 
of uniform rules of procedure for the lower federal courts, the 
presumption behind such preemptory direction for uniform rules 
of procedure for administrative agencies administering ex- 
tremely complex and widely different statutes over the entire 
front of modern government is apparent. One hundred and 
fifty years of experience with rules of practice relative to the 
lower federal courts lie behind the final proposal to make such 
rules uniform. This, in the light of the very recent evolution 
of administrative law and the fundamental need of expediency 
and speed in governmental administration, makes this particular 
proposal seem fantastic. The bill by overextending the 
opportunities for delay affords an opportunity for paralyzing 
administrative authority.” 
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A NEW MANIFESTATION OF 
AN ANCIENT EVIL 

Historians and economists generally agree 
that one of the causes of war is the desire to 
interfere with the natural right of all to buy 
and sell everywhere on equal terms. Govern- 
ments seek to extend their control over distant 
territory in order to acquire needed raw ma- 
terials and to exercise a preferential and mo 
nopolistic control over commerce with the terri- 
tory so acquired, and if this desire is resisted 
those governments resort to force, for the ac 
complishment of their plans. 

The idea that any lasting profit can come 
from that kind of an interference with com- 
merce is what Norman Angell called “The 
Great Illusion.” 

Manifestations of that selfish spirit in Eu 
rope, yesterday and today, will not here be dis 
cussed. The American lawyer cannot, how- 
ever, lack interest in a new manifestation of 
that ancient evil. Some of our own States are 
attempting to limit the right of sister States to 
equality of opportunity in commerce within our 
national boundaries. 

Sections 8 and 10, Article I of cur Con 
stitution vest exclusive power in Congress to 
levy taxes and imposts on imports and exports 
and forbid the States to exercise that power. 
It seems timely to remind forgetful members of 
State legislatures of the reasons which caused 
the Constitutional Convention to prohibit State 
interference with interstate commerce. 

In Brown v. Maryland, (12 Wheat 419) 
CHIEF JusTICE MARSHALL in 1827 gave from 


Students in Law Schools, 


personal knowledge a picture of the circum- 
stances which produced those constitutional 
provisions. He said: 

“From the vast inequality between the different 
states of the confederacy, as to commercial advantages, 
few subjects were viewed with deeper interest, or ex- 
cited more irritation, than the manner in which the 
several states exercised, or seemed disposed to exer- 
cise, the power of laying duties on imports. From 
motives which were deemed sufficient by the statesmen 
of that day, the general power of taxation, indispensably 
necessary as it was, and jealous as the states were of 
any encroachment on it, was so far abridged as to 
forbid them to touch imports or exports, with the 
single exception which has been noticed.” 

In Cook v. Pennsylvania, 97 U. S. 564, 
Mr. Justice MILLER said: 

“A careful reader of the history of the times which 
immediately preceded the assembling of the Convention 
that framed the American Constitution, cannot fail to 
discover that the need of some equitable and just reg- 
ulation of commerce was among the most influential 
causes which led to its meeting. States having fine 
harbors imposed unlimited tax on all goods reaching 
the Continent through their ports. The Ports of Bos- 
ton and New York were far behind Newport, in the 
State of Rhode Island, in the value of their imports; 
and that small state was paying all the expenses of her 
government by the duties levied on the goods landed 
at her principal port. And so reluctant was she to give 
up this advantage, that she refused for nearly three 
years after the other twelve original States had ratified 
the Constitution, to give it her assent.” 

From the very earliest days those constitu- 
tional provisions were construed to forbid any 
interference with commerce between the States 
under any form or pretext. 

Within comparatively recent years the 
supposed interests of some of the States have 
led to a renewal of those forbidden interfer- 
ences. So serious have been these efforts to 
circumvent the Constitution that the Council of 
State Governments promoted a ‘‘ National Con- 
ference on Interstate Trade Barriers” to which 
were invited State Governors and other distin- 
guished and competent persons who in April 
met in Chicago and held a series of meetings at 
which the extent of the evils and possible reme- 
dies were discussed by men of ability and emi- 
nence, 

At that Congress the Solicitor General of 
the United States, the Honorable Robert H. 
Jackson, was an invited guest. He declared 
that with the exception of matters involving 
the transportation of intoxicating liquors and 
prison-made goods, no State could impose any 
restrictions on commerce between the States. 
He declared it to be the position of the govern 
ment that all efforts of that sort to flout the 
Constitution, would be challenged. 

In 1937 a Florida statute imposed a tax, 
in the guise of an inspection fee, on the impor 
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tation of foreign cement into Florida. <A suit 
was instituted in a Federal District Court in 
that State to enjoin the enforcement of that 
Act. Solicitor General Jackson intervened in 
that litigation on behalf of the United States 
and challenged the validity of that statute. Un- 
der the title of Mason v. Bimco Trading, Inc. 
it came duly to the Supreme Court of the 
United States for decision. 

The opinion was written by Mr. Justice 
'RANKFURTER, and incidentally it was his first 
opinion. Speaking of that llorida Statute he 


said: 

“But it would not be easy to imagine a statute 
more clearly designed than the present to circumvent 
what the Commerce Clause forbids.” 


While it is, of course, fully appreciated that 
the Florida statute dealt only with foreign com- 
merce, there can be no doubt that the prohibi 
10, Article I of the Constitution 
are clearly applicable to interference with com- 
merce between the States. The cases which are 
cited in Mr. Justice FRANFURTER’S opinion, 
conclusively predict the result wherever one 
State, by any artifice, seeks to restrict the free 
and equal right of any other State to the free 
interchange of commerce. 

The growing evil must be attacked on all 
fronts. The work of the Council of State Gov- 
ernments promises excellent results in bringing 
to the knowledge of legislative bodies the evils 
consequent on the pursuit of the unlawful 
course, in seeking to prevent further legislative 
action of that sort, and in helping to bring 
about the repeal of those unconstitutional enact- 
ments. The volume of research work already 
done, the mass of information already made 
available in reports, bulletins, investigations 
and the like are of great value and should go 
far to convince those who have acquiesced in 
such legislative measures, of the serious errors 
committed. 

But this line of attack, potent as it may be, 
is not enough. It should not be forgotten that 
without the repeal of those unconstitutional 
State statutes a prompt and certain remedy is 
available. If proper application is made to the 
Courts by any citizen injured through the effect 
of an unconstitutional statute or in proper 
cases by the Attorney General of a State, the 
challenged evil will meet prompt and authorita- 
tive condemnation. 


tions of sect nN 


While the work of education and persua- 
sion is going on, the lawyers and the courts 
can be relied upon to do their part in a common 
cause without waiting for legislative action. 





REVIEWABILITY OF ADMINISTRA- 

TIVE ORDERS AND FINDINGS 

In an era of active discussion, marked by 
impatience on the part of some persons that 
constitutional limitations still stand in the way 
of a redistribution of wealth in furtherance of 
“distributive justice,” and marked also by 
grave concern on the part of many other per- 
sons that legislation is not enacted to subor 
dinate all administrative orders to plenary 
redetermination by law-governed Courts, it is 
timely to note that the Courts are proceeding 
steadily, and for the most part consistently, 
toward recognition that administrative orders 
and findings which prejudicially or arbitrarily 
affect persons within their scope are “cases and 
controversies” within the meaning of that term 
as used in the Constitution and the first Judi- 
ciary Act. 

Proceedings by aggrieved persons to re- 
view such orders and findings are less fre- 
quently denied the status of suits at law or in 
equity within the cognizance of the judicial 
branch of government, in which the functions 
of review according to historic concepts hold 
their just and reasoned sway. Today it is fairly 
open to doubt whether legislation is needed to 
insure the sufficient reviewability of adminis- 
trative orders and findings; and the time may 
soon come when the pressure for legislation on 
the subject will emanate from those who wish 
to put administrative findings beyond danger 
of challenge by tribunals which were not set 
up to be “one-sided.” 

In the Consolidated Edison and Columbian 
i:namelling cases, the Supreme Court has 
given vitality and “teeth” to the requirement of 
“substantial evidence” in support of adminis- 
trative findings, and has admonished that 
although the agencies are not unduly circum 
scribed as to the nature of the evidence which 
they may receive upon hearings, they may not 
directly or indirectly base findings upon evi 
dence repugnant to the traditions of fair proof. 
In Montgomery Ward and Company v. Na 
tional Labor Relations Board and other cases, 
the Circuit Courts of Appeals have held stead- 
fast to the essentials of fair and open-minded 
hearings and have voided the products of 
biased trials. In a land in which the common 
sense of fair play has voice and vote, no admin- 
istrative agency can long adhere to such a man- 
ner of hearing as was exposed with the nicety 
and skill of a surgeon’s dissection, by the 
Circuit Court of Appeals for the Eighth Circuit 
in the Montgomery Ward case on April 3rd, 
through extended quotations of the record be- 
fore the hearing examiner. 
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Also in April, the Supreme Court adopted 
opinions by Mr. Justice Frankfurter in the 
Rochester Telephone case and the Pacific 
Power and Light case, which contirm the mani 
fest trend. Not a few lawyers—including Mr. 
John Foster Dulles in the April issue of the 
JouRNAL—have been disturbed by an apparent 
denial of review of “negative orders” of admin 
istrative boards; yet the subject has already 
been clarified, and the scope of judicial review 
broadened, by the highest court. In instances 
where the order sought to be reviewed does not 
of itself adversely affect the complainant but 
only affects his rights adversely in the con 
tingency of future administrative action, ju 
dicial abstention is attributed to reluctance to 
authorize the review of interim steps in a 
proceeding. In instances of statutory regula 
tions which place restrictions upon the com 
plainant’s course of action, and the board’s 
action denies an exemption or is followed by 
legal consequences, “there is a constitutional 
case or controversy.” In instances where re 
view is sought of action by the administrative 
agency which affects the complainant because 
it does not forbid or compel conduct by a third 
person with reference to him, “the notion that 
there is a specialized jurisdictional doctrine per 
taining to ‘negative orders’ ’”’ was re-examined 
by Mr. Justice Frankfurter; and the conclu 
sions were confirmed that ‘negative order” and 
“affirmative order” “are not appropriate terms 
of art”; that “negative” “has really been an 
obfuscating adjective’; and that the attempted 
distinction “does not involve the real considera 
tions on which rest, as we have seen, the review 
ability of Commission orders,” etc. For the 
Court, he ruled that 
“any distinction, as such, between ‘negative’ and ‘affr 
mative’ orders, as a touchstone of jurisdiction to review 
the Commission’s orders, serves no useful purpose, and 
insofar as earlier decisions have been controlled by this 
distinction, they can no longer be guiding.”’ 

In the Rochester Telephone case, after 
upholding the right of the corporation to 
challenge the order of the Communications 
Commission, the Court upheld the order as 
sufficiently supported on the merits. In the 
Pacific Power and Light case, an order of the 
Federal Power Commission denying an appli 
cation of power companies to merge was held 
to “aggrieve” the petitioners and present a 
“case or controversy” within the scope of ju- 
dicial review which will fix ‘“‘a final and indis- 
putable basis of action between the Commis 
sion” and the applicants. 

If it be true, as contended by Mr. Justice 
Butler and Mr. Justice McReynolds, that the 


facts of the Rochester Telephone case presented 
‘no occasion to review earlier decisions dealing 
with affirmative and negative administrative 
orders and none to overrule any of them or to 
repudiate or impair the doctrine they estab- 
lish,” the action of the majority of the Court 
in ending a supposed limitation on judicial re- 
view takes on an added significance, as marking 
perhaps a milestone along the highway which 
should lead to effective administration alto- 
gether in keeping with the substance of rights 
according to law. 


LAW SCHOOL TRAINING AND 
PUBLIC OFFICE 

If the graduates of particular law schools 
are favored and non-graduates are discrimi- 
nated against in the filling of governmental 
posts for which training or experience in the 
law is required, Senator Sheppard of Texas 
proposes to cure it by statute. He has intro 
duced a bill (S. 1610), now pending before 
the Civil Service Committee of the Senate 
“to prevent discrimination against graduates of certain 
schools, and those acquiring their legal education in law 


a 
offices, in the making of appointments to Government 


positions the qualifications for which include legal train 
ing or legal experience.” 

His proposal, if enacted into law, would 
deal summarily with appointing officers who 
would surround themselves with alumni of a 
particular law school or even give weight to 
graduation from any of the 101 law schools 
approved by the American Bar Association. 
The 81 law schools whose standards do not 
come up to the grade would be given at least 
equality by force of law. The bill provides— 

“That i 
respect to the appointment of, persons to any position 
in the Government service, if the qualifications required 


Nn appointing, or fixing requirements with 


of applicants for such position include legal training or 
legal experience, no officer or employee of any executive 
department, independent establishment, or agency (in 
cluding Government-owned Government-controlled cot 
porations) of the United 
against any applicant, or deny to any applicant the 
privilege of taking any competitive examination held for 
the purpose of determining the qualifications of appli- 
cants for such position, because such applicant (1) has 
not been graduated from a particular law school; (2) 
has not been graduated from a law school which is of 
a particular class or which has been approved or ac- 
credited by any association, organization, or group; or 
(3) has not had college training in addition to law- 
school training, or who acquired his legal education in 
a law office.” 


States shall discriminate 


With a canny sense of practicalities, the 
bill would achieve enforcement through its 
attack on appointing officers at supposedly their 
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weakest spot—their salaries and expense ac- 
counts. The bill directs that— 

“No sums appropriated or allocated for the pay- 
ment of salaries and expense accounts of officers and 
employees of the executive departments, independent 
establishments, and agencies of the United States shall 
be available to pay the salary or expense account of any 
such officer or employee who violates the first section 
of this Act.” 

Senator Bulow of South Dakota is chair- 
man of the Senate Committee on Civil Service, 
which has referred the bill to a sub-committee 
composed of Senators Neely of West Virginia, 
Logan of Kentucky, and White of Maine. The 
companion bill in the House has been referred 
to its Committee on Civil Service. 

Such a bill cannot be dismissed with a 
smile. Many instances of personal disappoint- 
ment and some factors of active self-interest 
create feeling in its favor. Aside from per- 
haps an ironic feint in the direction of one or 
two schools, the thrust is aimed at the stand- 
ards set up and applied by the American Bar 
Association. At the risk of losing his expense 
account and even his salary, an appointing 
officer is to be denied the right to decide in 
favor of an applicant whose legal education 
conforms to the highest standards. 

The American Bar Association has not 
been indifferent to those deserving students 
who, for lack of funds, have to support them- 
selves by employment while they are studying 
law. Of the 101 approved law schools, some 
21 conduct classes in the late afternoon or 
evening, for the benefit of employed students. 
This bill would forbid discrimination in favor 
of college training or in favor of law school 
education, even in “unapproved” law schools, 
and would vindicate the supposed democratic 
right of every boy or girl to be appointed to 
any public office to which he or she aspires, 
without being barred for lack of training or 
experience. 

Proposals of which the Sheppard bill is 
prototype would turn back the clock and aban- 
don the ground gained in the long struggle to 
assure the public that the service of lawyers 
will be by members of the profession well-trained 
and faithful to high ideals. Thirty-nine States 
require for admission to the Bar two years of 
college education in addition to law study. 
These include the most populous States. In 
the District of Columbia, both the District Bar 
Association and the Federal Bar Association 
have gone on record in favor of this step. Four 
States require graduation from an approved 
law school. Thirteen other States will not rec 
ognize law study as qualifying for Bar exam- 
inations unless it has been in an approved law 








school. Six other States require that law study 
outside of the State must be in approved law 
schools, but except some of their own schools. 
Under the representative structure of the 
American Bar Association since 1936, the 
House of Delegates has given an added mo- 
mentum and prestige to the movement for more 
effective standards of legal education and disci- 
pline ; and the present is no time for a backward 
step. 


PUBLIC CONFIDENCE IN THE 
COURTS 

At the annual meeting of the Associated 
Press on April 24, the Attorney General of 
the United States made a plea for the coopera- 
tion of editors and citizens, to restore public 
confidence in the Courts. Traditionally, the ad- 
dress given by the President of the United 
States or his spokesman, before the assemblage 
of newsgatherers and publishers, is regarded 
as a “keynote” utterance, in behalf of the ma- 
jor concern of the National administration in 
office at the time. 

“Today,” Mr. Murphy declared, a former 
feeling of reverence for the Courts “has given 
way in some quarters to an attitude of cynicism 
and disrespect.” He added that “It is a bitter 
but undeniable fact that our Courts do not 
enjoy the unquestioned respect that they did a 
generation ago.” 

The Attorney General attributed this de- 
cline in public confidence to some “spectacular 
instances of misconduct,” which he fears have 
cast suspicion upon even the upright and in- 
dependent jurists. “But the main source of 
the changed attitude toward the Federal 
Courts,” as he sees it, “is something much 
more basic, something that has been develop 
ing auietly and almost unobserved for years.” 
In that category, he specified “their failure to 
achieve efficiency in their work” and “a ten 
dency to allow that work to drift into the realm 
of politics and patronage.” 

With the Attorney General’s excoriation 
of those unworthy judicial officers who, in the 
“spectacular” but happily infrequent instances, 
have betrayed their trust, every American 
lawver is in hearty agreement. With his con- 
clusion that there has been a marked decline 
in the general public confidence in the Courts, 
as compared with that of generations ago, and 
with his charge that in recent years there have 
been new and unobserved intrusions of “poli- 
tics and patronage” into the personnel and 
work of the Federal Courts, many lawyers and 
students of the historical record will pro 
foundly disagree. In the opinion of many in- 
(Continued on page 435) 
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By EpGArR Bronson TOLMAN* 


Administrative Law—Negative Orders— 
Conclusiveness—Reviewability 

Orders of the Federal Communications Commission 
requiring a local telephone company to file various reports, 
schedules of charges, copies of contracts, and other cor- 
porate and service history, which the company refuses to 
obey and against the enforcement of which it seeks injunc- 
tive relief, are reviewable in appropriate judicial proceed- 
ings. The use of the term “negative orders” as a test of 
reviewability is disapproved. The true test is the existence 
of a case or controversy as those terms are used in the 
Constitution and the first Judiciary Act. 

Rochester Telephone Corporation vs. United 
States of America and Federal Communications Com- 
mission, 83 Adv. Op. 718; 59 Sup. Ct. Rep. 754. 

The Federal Communications Commission served 
on the Rochester Telephone Corporation copies of or- 
ders requiring it to file schedules of charges, copies of 
contracts with other telephone carriers, information 
concerning corporate and service history, relations with 
affiliates and the use of franks and passes. That com- 
pany (hereinafter called “Rochester”) denied its obli- 
gation to comply with those orders on the ground that 
it was not engaged in interstate or foreign communi- 
cation except through physical connection with the 
facilities of another carrier of whose control it was 
independent, and that it therefore came under the ex- 
ception stated in Section 2 (b) of the Communications 
act of 1934. 

The Commission appointed a trial examiner who 
held hearings and reported that “Rochester” was under 
the control of the New York Telephone Company and 
therefore not within the exemptions above referred to. 
The commissioner thereupon ordered “Rochester” 
classified as subject to all common carrier provisions 
of the Communications act of 1934, and therefore sub- 
ject to all orders of the Telephone Division. “Roch- 
ester” had throughout challenged the jurisdiction of 
the Commission, excepted to the report and classifica- 
tion, and filed a petition for rehearing before the full 
commission which was denied. 

“Rochester” then filed in a district court of the 
United States, a bill alleging that the orders, action 
and classification of the Commission were contrary to 
undisputed facts, erroneous as a matter of law, and 
*Assisted by JAMes L. Homrre and Levanp L. 
TOLMAN. 
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that the Commission's threats to enforce its orders put 
“Rochester” to the hazard of irreparable injury, and 
prayed for an injunction. The case was heard before 
a district court of three judges and the bill to review 
the orders of the Commission was dismissed on the 
merits. The case came to the Supreme Court by 
appeal under Section 328 of the Judicial Code (28 
U.S.C. Sec. 345) and there the jurisdiction of the 
district court was challenged. 

The opinion of the court was delivered by Mr. 
Justice FRANKFURTER and with reference to the juris 
dictional point he said: 

“The relation of action by the Federal Communica- 
tions Commission to the reviewing power of the courts 
is here for the first time. The jurisdictional objection raised 
by the Government in this case implicates other federal 
regulatory bodies as well, because the various statutory 
schemes for judicial review have either been carried over 
from the Urgent Deficiencies Act, pertaining to orders 
under the Acts to Regulate Commerce, or because different 
statutory provisions have by analogy been assimilated to 
the ‘negative order’ doctrine. That doctrine has not had 
wholly plain sailing in the many cases, both here and in 
the lower federal courts, since it first got under way in 
1912, in Procter & Gamble Co. v. United States, 225 U. S. 
282. The important procedural problems with which this 
case is entangled therefore call for clarification.” 

The learned Justice reviewed and analyzed the 
prior decisions on “negative orders” and cast them 
into three categories: (1) Those that were operative 
only on condition of further action; (2) those which 
declined to relieve the complainant from statutory com 
mand; (3) those which were attacked because they 
did not forbid or compel conduct by a third person 
Instances of these various types of negative orders 
were presented as a part of the analysis of the “nega 
tive order” doctrine. 

In the light of this analysis, classification and 
review, the court said in regard to the Procter & 
Gamble case: 

“In translating these important objectives for effec- 
tuating the Congressional scheme to enlarge the independ- 
ent powers of the Interstate Commerce Commission into a 
seemingly technical distinction between ‘negative’ and 
‘affirmative’ orders, the opinion in Procter & Gamble 7 
United States gave authority to a doctrine which harmon- 
izes neither with the considerations which induced it not 
with the course of decisions which have purported to fol 
low it. Subsequent cases have made it abundantly clear 
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that ‘negative order’ and ‘affirmative order’ are not appro- 
priate terms of art. Thus, the Court has had occasion to 
find that while an order was ‘negative in form’ it was 
‘affirmative in substance.’ ‘Negative’ has really been an 
obfuscating adjective in that it implied a search for a dis- 
tinction—non-action as against action—which does not in- 
volve the real considerations on which rest, as we have 
seen, the reviewability of Commission orders within the 
framework of its discretionary authority and within the 
general criteria of justiciability. ‘Negative’ and ‘affirma- 
tive,’ in the context of these problems, is as unilluminating 
and mischief-making a distinction as the outmoded line 
between ‘nonfeasance’ and ‘misfeasance.’” 

After thus clearing away the confusion which had 
arisen from the unfortunate use of the term “negative 
order” this branch of the discussion was closed with 
the following words: 

“We conclude, therefore, that any distinction, as such, 
between ‘negative’ and ‘affirmative’ orders, as a touchstone 
of jurisdiction to review the Commission’s orders, serves 
no useful purpose, and insofar as earlier decisions have 
been controlled by this distinction they can no longer be 
guiding.” 

Applying these principles to the case it was de- 
clared that the order of the Commission was review- 
able; that it was not a mere abstract declaration, nor 
a stage in an incomplete process in administrative 
adjudication, but that it determined the status of 
“Rochester” and immediately carried into effect orders 
to it and to other connecting carriers. Having thus 
disposed of the question of jurisdiction, the court pro- 
ceeded to review the Commission’s order on the merits. 
Upon an examination of the record it was held that 
the finding of the Commission that “Rochester” was 
under the control of the New York Telephone Com- 
pany was clearly sustained. On this important point 
the opinion declares. 

“The record amply justified the Communications Com- 
mission in making such findings. In vesting the Commis- 
sion with the duty of ascertaining ‘control’ of one company 
by another, Congress did not imply artificial tests of con- 
trol. This is an issue of fact to be determined by the 
special circumstances of each case. So long as there is 
warrant in the record for the judgment of the expert body 
it must stand. The suggestion that the refusal to regard 
the New York ownership of only one third of the common 
stock of the Rochester as conclusive of the former’s lack 
of control of the latter, should invalidate the Commission’s 
finding, disregards actualities in such intercorporate rela- 
tions. Having found that the record permitted the Commis- 
sion to draw the conclusion that it did, a court travels 
beyond its province to express concurrence therewith as an 
original question. “The judicial function is exhausted when 
there is found to be a rational basis for the conclusions 
approved by the administrative body.’ ” 

Mr. Justice McREYNOLDs concurred in the result. 

Mr. Justice Butter dissented. His dissent was 
not to the result but to what he considered to be the 
unnecessary discussion of prior cases not necessarily 


here applicable. On this point he declared that the 


court’s discussion extraneous to the issue involved, 
confuses rather than clarifies. 

Mr. Justice McReynotps concurred in this 
dissent. 


The case was argued by Mr. Carl T. Nixon for 
appellant and by Mr. Hugh B. Cox for appellees. 

Two other cases by Mr. Justice Frankfurter in- 
volving the reviewability of administrative orders, are 
the following 

Federal Power Commission v. Pacific Power & 
Light Company, ct al., 83 Adv. Op. 664; 59 Sup. Ct. 
Rep. 766. (No. 508 decided April 17, 1939.) 


The Inland Power & Light Company owns hydro 
electric projects in Oregon and Washington. The Pa- 
cific Power & Light Company owns and operates fa- 
cilities for generation and interstate transmission of 
electric energy. Inland and Pacific filed a joint appli- 
cation with the Power Commission for approval of a 
proposed transfer of all Inland’s assets to Pacific. The 
Commission found that applicants had failed to estab- 
lish that the transfer would be consistent with the 
public interest and denied the application. 

Applicants brought the order to the Circuit Court 
of Appeals of the Ninth Circuit for review as unwar- 
ranted in law and unsupported in its findings. The 
Commission moved to dismiss for lack of jurisdiction 
because the order sought to be set aside was negative 
in character. The denial of that motion brought the 
case to the Supreme Court. Mr. Justice FRANKFURTER 
delivered the opinion of the court. He said that if the 
Federal Power Act had contained the same provisions 
for review as those of the Urgent Deficiency Act, the 
decision in Rochester Telephone Corporation v. United 
States, supra, would dispose of the case and sustain 
the assumption of jurisdiction. But since the power 
act contained a different formulation of the conditions 
under which resort to the courts might be made he found 
it necessary to examine Section 313(b) of that act. 
That Section provides: 

“Any party to a proceeding under this Act aggrieved 
by an order issued by the Commission in such proceeding 
may obtain review of such order in the Circuit Court of 
Appeals of the United States.” 

He said: 

“The denial by the Commission of approval of the ap- 
plications by petitioners for the transfer of Inland to Pacific 
as not ‘consistent with the public interest’ was an ‘order’, 
and the petitioners were ‘aggrieved’ by it since without such 
approval the transfer was forbidden. Section 203 (a) 
Thus the statutory scheme of the Power Act only rein- 
forces the analysis made in the Rochester case.” 

It was urged that the review of the Power Com 
mission’s order did not present a “case” or “contro- 
versy” because the court itself could not lift the prohi- 
bition of the statute and that therefore any action of 
the court in setting aside the order of the Commission 
would be an empty gesture since without permission a 
transfer would be unlawful. To this contention the 
Court replied : 

“But this proves too much. In none of the situations 
in which an action of the Interstate Commerce Commission 
or of a similar federal regulatory body comes for scrutiny 
before a federal court can judicial action supplant the dis 
cretionary authority of a commission. A federal court 
cannot fix rates nor make divisions of joint rates nor re 
lieve from the long-short-haul clause nor formulate car 
practices. So here it is immaterial that the court itself 
cannot approve or disapprove the transfer. The court has 
power to pass judgment upon challenged principles of law 
insofar as they are relevant to the disposition made by the 
the Commission. ‘. . . a judgment rendered will be a final 
and indisputable basis of action between the Commission 
and the defendant.’ Interstate Commerce Commission v. 
Baird, 194 U. S. 25, 38. In making such a judgment the 
court does not intrude upon the province of the Commis- 
sion, while the constitutional requirements of ‘Case’ or 
‘Controversy’ are satisfied. For purposes of judicial final- 
ity there is no more reason for assuming that a Commis 
sion will disregard the direction of a reviewing court than 
that a lower court will do so.” 


The judgment of the Circuit Court of Appeals 
denying the motion to dismiss the petition for lack of 
jurisdiction was accordingly affirmed. 
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The case was argued by Assistant Solicitor Gen- 
eral Bell for the petitioner and by Messrs. A. J. G. 
Priest and John A. Laing for the respondent. 


United States of America, et al. v. Maher, 83 Adv. 
Op. 732; 59 Sup. Ct. Rep. 768. (No. 432, decided April 
17, 1939). 

Appellee Maher had been conducting in Oregon 
and Washington before and continuously after June 
1, 1935, what was known as an “anywhere for hire” 
transportation business. On January 24, 1936, he ap 
plied for a certificate of public convenience and neces- 
sity and for a license to engage in the transportation 
of passengers and baggage between Portland and Seattle 
and intermediate points on fixed routes and abandoned 
his prior “anywhere for hire” operations. He relied 
upon a provision of the motor carrier act of 1935 called 
“The Grandfather clause,” which exempted from the 
requirements of that Act those who had since June 1, 
1935, been in bona fide operation as a common carrier 
by motor vehicle over the routes for which application 
might be made for leave to operate. The Commission 
held that transportation “anywhere for hire” was a 
different kind of transportation from general commer 
cial transportation on fixed routes, and therefore that 
applicant was not exempt from the obligation above re- 
ferred to. The Commission denied the claim of exemp- 
tion and refused a certificate of public convenience and 
necessity. Applicant filed a bill in a Federal district 
court for the review of the orders of the Commission. 
A three judge court was constituted, heard the case 
and set aside the Commission’s order, holding that when 
the Commission rejected the claim under the “Grand- 
father clause,” it should have determined whether under 
other provisions of the law applicant was entitled to 
the certificate and permit applied for. The Court speak- 
ing by Mr. Justice FRANKFURTER denied the claim of 
the Commission that its orders were “negative orders” 
and therefore not reviewable. It was also held that the 
Commission correctly denied applicant’s right under the 
“Grandfather clause” for the reasons stated by the Com- 
mission. Also that since applicant rested his application 
solely on the “Grandfather clause” it was not incumbent 
on the Commission to consider other possible grounds 
enumerated in the statute in view of the fact that the 
applicant made no claim thereunder, and on this point, 
the decision of the district court was reversed. 

The case was argued by Mr. Hugh B. Cox for 
the appellants and by Mr. William L. Harrison for 
the appellee. 

Agricultural Adjustment Act of 1938— 
Constitutional Validity 

The provisions of title III of the Agricultural Adjust- 
ment Act of 1938 are within the power of Congress to regu- 
late interstate commerce, involve no unconstitutional delega- 
tion of legislative power and, as to the 1938 tobacco crop, 
do not violate the due process clause of the Fifth Amend- 
ment. 

Mulford et al. v. Smith et al., 83 Adv. Op. 628 ; 59 
Sup. Ct. Rep. 648. 

This case disposes of questions raised as to the con- 
stitutionality of provisions of the Agricultural Adjust- 
ment Act of 1938, as it affects the appellants’ 1938 
tobacco crop. The appellants are producers of flue- 
cured tobacco. They brought suit in a state court of 
Georgia to enjoin collection of penalties imposed on the 
sale of tobacco in excess of quotas fixed hy the Secre- 
tary of Agriculture under the Act. Local warehousemen 
charged with the duty of deducting the penalties from 





amounts payable to the farmers for their tobacco were 
made parties defendant. The case was removed to the 
appropriate federal district court where, before three 
judges at a hearing on the bill, answer and stipulated 
facts, the bill was dismissed. On appeal the decree of 
dismissal was affirmed by the Supreme Court in an 
opinion by Mr, Justice Roserts. 

The opinion outlines the provisions of Title III of 
the Act relating to marketing quotas for flue-cured to- 
bacco. These provisions empower the Secretary of 
Agriculture to prescribe the amount of flue-cured to 
bacco to be raised in 1938 in the United States in each 
state and on each farm. A limit is prescribed for each 
state and for each farm, below which the quota cannot 
be reduced. The Secretary is required to take into ac 
count a number of factors bearing on production, and 
any dissatisfied farmer may have his quota reviewed by 
a local committee and may thereafter obtain judicial 
review. 

If more than a farmer’s quota is sold, the ware 
houseman is required to pay to the Secretary a penalty 
equal to one-half of the price of the excess, which he 
may deduct from the amount payable to the farmer. 
If sales are made in any other manner than through a 
warehouseman, penalties are also imposed, which are 
ultimately borne by the farmer in respect of all amounts 
in excess of his quota. 

In dealing with the case, Mr. Justice Roserts 
first examines into the jurisdictional questions, i. e., 
whether the district court had jurisdiction as a federal 
court and as a court of equity. The conclusion is reached 
that the trial court had jurisdiction as a federal court 
sitting in equity. 

Consideration is then given to three grounds on 
which the appellants based their challenge to the con- 
stitutionality of Title III. The first of these was that 
the Act is a statutory plan to control agricultural produc- 
tion and, as such, is beyond the powers delegated to 
Congress. This contention is rejected for reasons stated 
in the opinion as follows: 


“The statute does not purport to control production. 
It sets no limit upon the acreage which may be planted or 
produced and imposes no penalty for the planting and pro- 
ducing of tobacco in excess of the marketing quota. It 
purports to be solely a regulation of interstate commerce, 
which it reaches and affects at the throat where tobacco 
enters the stream of commerce,—the marketing warehouse. 
The record discloses that at least two-thirds of all flue- 
cured tobacco sold at auction warehouses is sold for imme- 
diate shipment to an interstate or foreign destination. In 
Georgia nearly one hundred per cent. of the tobacco so 
sold is purchased by extrastate purchasers. In markets 
where tobacco is sold to both interstate and intrastate pur- 
chasers it is not known, when the grower places his tobacco 
on the warehouse floor for sale, whether it is destined for 
interstate or intrastate commerce. Regulation to be effec- 
tive, must, and therefore may constitutionally, apply to all 
sales. This court has recently declared that sales of tobacco 
by growers through warehousemen to purchasers for re- 
moval outside the state constitute interstate commerce. Any 
rule, such as that embodied in the Act, which is intended 
to foster, protect and conserve that commerce, or to prevent 
the flow of commerce from working harm to the people of 
the nation, is within the competence of Congress. Within 
these limits the exercise of the power, the grant being un- 
limited in its terms, may lawfully extend to the absolute 
prohibition of such commerce, and a fortiori to limitation 
of the amount of a given commodity which may be trans- 
ported in such commerce. The motive of congress in ex- 
erting the power is irrelevant to the validity of the legisla- 
tion. 

“The provisions of the Act under review constitute a 
regulation of interstate and foreign commerce within the 
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ress under the power delegated to it by 


compete ncy t Cong 
the Constitut 

The se 
standard for 


nd objection to the statute was that the 

calculating the farm quotas is so vague 
and uncertain as to constitute an unconstitutional dele- 
gation of legislative power to the Secretary. This con- 
tention was posed of with the following comments: 

“What has been said in summarizing the provisions of 
the Act sufficiently discloses that definite standards are iaid 
down for the government of the Secretary, first, in fixing 
the quota and, second, in its allotment amongst states and 
farms. He directed to adjust the allotments so as to 
allow for specified factors which have abnormally affected 
the production of the state or the farm in question in the 
test years. Certainly fairness requires that some such ad- 
justment shall be made. The Congress has indicated in 
cetail the considerations which are to be held in view in 
making these adjustments, and, in order to protect against 
arbitrary action, has afforded both administrative and judi- 
cial review to correct errors. This is not to confer un- 
restrained arbitrary power on an executive officer. In this 
aspect the Act is valid within the decisions of this court re- 
specting delegation to administrative officers.” 

Finally nsidered was the argument that the Act. 
as applied to the 1938 crop, deprives the appellants of 
property without due process of law, contrary to Amend 
ment V. This contention was based on certain facts, 
set out in the opinion, on which the appellants claimed 
that as they had invested capital without knowledge 
that they would be restricted as to amounts which they 
could market, the statute operated retroactively, and 
amounted to a taking of property without due process 
of law. But the court took the view that the regulations 
relate to marketing, not to production, and that nothing 
prevents the sale of any excess in a later year. As to 
this, Mr. Justice Roperts says: 

“On the | ; of these facts it is argued that the statute 
operated retroactively and therefore amounted to a taking 
of appellants’ property without due process. The argument 
overlooks the circumstance that the statue operates not 
on farm production, as the appellants insist, but upon the 
marketing of their tobacco in interstate commerce. The 
February, affected the marketing which 

about August Ist following, and so was 
operation upon the activity it regulated. 
The Act did not prevent any producer from holding over 
the excess toba produced, or processing and storing it 
for sale in a later year; and the circumstance that the pro- 
and Florida had not provided facilities 
s not of legal significance.” 


law, enacted 
was to take plac« 
prospective in 


ducers in Georg 
for these purpos« 

Mr. Justice Butter delivered a dissenting opin- 
ion, in which Mr. Justice McReynotps concurred. 
In this opinion the position is taken that the Act is an 
attempt to regulate agricultural production under guise 
regulate interstate commerce, and should 
as beyond the power granted in that be- 
Butler, 297 U. S. 1, 


of the power to 
be condemned 
half. Relying on United States 2 
he states: 

“In United States v. Butler, 297 U. S. 1, we held the 
federal government without power to control farm pro- 
duction. We condemned the statutory plan there sought to 
be enforced as repugnant to the Tenth Amendment. That 
scheme was devised and put in effect under the guise of 
exertion of power to tax. We held it to be in excess of 
the powers delegated to the federal government; found the 
tax, the appropriation of the money raised, and the direc- 
tions for its disbursement, to be but the means to an 
unconstitutional end; showed that the Constitution confers 
no power to regulate production and that therefore legis- 
lation for that purpose is forbidden; emphasized the prin- 
ciple established by earlier decisions that a prohibited end 
may not be attained under pretext of exertion of powers 
which are grante and finally we declared that, if Con- 





gress may use its powers to tax and to spend compulsorily 
to regulate subjects within the reserved power of the 
States, that power ‘would become the instrument for total 
subversion of the governmental powers reserved to the 
individual states.’ 

“After failure of that measure, Congress, assuming 
power under the commerce clause, enacted the provisions 
authorizing the quotas and penalties the validity of which 
is questioned in this case. Plaintiffs contend that the Act 
is a plan to control agricultural production and therefore 
beyond the powers delegated to Congress. The Court im- 
pliedly concedes that such a plan would be beyond con- 
gressional power, but says that the provisions do not pur- 
port to control production, set no limit upon the acreage 
which may be planted or produced and impose no penalty 
upon planting and production in excess of marketing quota. 
Mere inspection of the statute and Secretary’s regulations 
unmistakably disclose purpose to raise price by lessening 
production. Whatever may be its declared policy or 
appearance, the enactment operates to control quantity 
raised by each farmer. It is wholly fallacious to say that 
the penalty is not imposed upon production. The farmer 
raises tobacco only for sale. Punishment for selling is the 
exact equivalent of punishment for raising the tobacco. 
The Act is therefore invalid.” 

Denying that the cases relied on by the majority 
support their view, Mr. Justice BuTLer cites Wilson v. 
New, 243 U. S. 332, and Hammer v. Dagenhart, 247 
U. S. 251, as establishing the contrary. 

The dissent concludes as follows: 

“Heretofore, in cases involving the power of Congress 
to forbid or condition transportation in interstate com 
merce, this Court has been careful to determine whether, in 
view of the nature and character of the subject, the measure 
could be sustained as an appropriate regulation of com- 
merce. If Congress had the absolute power now attributed 
to it by the decision just announced, the opinions in these 
cases were unnecessary and utterly beside the mark. 

“For reasons above suggested, I am of opinion: 

“The penalty is laid on the farmer to prevent produc 
tion in excess of his quota. It is therefore invalid. 

“If the penalty is imposed for marketing in interstate 
commerce, it is a regulation not authorized by the com- 
merce clause. 

“To impose penalties for marketing in excess of 
quotas not disclosed before planting and cultivation is to 
deprive plaintiffs of their liberty and property without due 
process of law.” 

The case was argued by Mr. A. J. Little for ap- 
pellant and by Solicitor General Jackson and Mr. Rob 
ert K. McConnaughey for appellee, the United States, 
and by Mr. Omer W. Franklin for appellees, Smith 
et al. 


Naturalization Act—Deportation of Alien for Mem- 
bership in Organization Advocating Violent 
Overthrow of Government 

Under Section 2 of the Act of 1918, as amended, deal- 
ing with the deportation of undesirable aliens, past mem- 
bership in or affiliation with an organization advocating the 
overthrow of the government by force or violence is not 
ground for deportation, where such membership or affilia- 
tion is not shown to have existed at the time of the alien’s 
entry into the United States or at the time of his arrest. 

Kessler v. Strecker, 83 Adv. Op. 637; 59 Sup. 
Ct. Rep. 694. 

This case involved a question as to the construction 
of Section 2 of the Act of October 16, 1918, providing 
for the Deportation of Aliens. It provides for the arrest 
and deportation of any alien who, at any time after en- 
tering the United States, is found to have been at the 
time of entry, or to have become thereafter, a member 
of any of the classes of aliens enumerated in Section 
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1, shall, upon warrant of the Secretary of Labor, be 
taken into custody and deported, in the manner provided 
by law. 

The respondent is an alien who entered the United 
States in 1912, and has since resided here. In 1933 he 
applied for naturalization, but because of certain admis 
sions his case was referred to the Department of Labor. 
An Assistant Secretary of Labor issued a warrant for 
the respondent’s apprehension based on _ various 
grounds. The ground ultimately passed on by the Su- 
preme Court was whether the Circuit Court erred in 
failing to sustain an order of deportation against the 
respondent, an alien who in 1932 became a member of 
the Communist Party of the United States. The con 
trolling facts on this question were that the respondent 
had become a member of the Communist Party Novem 
ber 15, 1932, and continued to pay dues as a member 
until the end of February, 1933, when his membership 
terminated under the party rules, for failure to pay dues. 
So far as the record showed, he was not a member after 
the latter date. 

On these facts the Supreme Court, in an opinion 
by Mr. Justice Roserrts, held that he was not subject 
to deportation under Section 2 of the Act of 1918, on 
the ground that that Section does not make past mem- 
bership in a proscribed organization ground for deporta- 
tion. The analysis of the Section accepted by the court 
is explained in the following portion of the opinion: 

“The Government does not attempt to support the 
warrant of deportation on the second and third grounds 
therein specified, namely, that the respondent ‘is a member 
of or affiliated with’ an organization described in the Act. 
The only evidence of record is that his membership ceased 
months before the issue of the warrant for his arrest. The 
contention is that respondent is deportable because, after 
entry, he became a member of a class of aliens described 
in Section 1 of the Act, to wit, a member of the Com- 
munist Party, an organization membership in which is 
made a cause of deportation because the organization be- 
lieves in, advocates, and teaches the overthrow of the 
Government of the United States by force and violence. 
This contention presents the question whether the Act 
renders former membership in such an organization, which 
has ceased, a ground of deportation. Respondent insists 
that the statute makes only present membership in an 
organization described in the Act such ground. 

“Section 1 of the Act of October 16, 1918, as amended 
in 1920, has to do with the exclusion of alien immigrants 
and specifies five classes, members of which may not be 
admitted to the United States. One of these classes—sub- 
section (c)—includes ‘aliens who believe in, advise, advo- 
cate, or teach, or who are members of or affiliated with any 
organization, association, society, or group, that believes 
in, advises, advocates, or teaches the overthrow by 
force or violence of the Government of the United States 

; 


“Section 2 of the Act of 1918, which was not altered 
by the Act of 1920, deals with deportation. It provides that 
‘any alien who, at any time after entering the United 
States, is found to have been at the time of entry, or to 
have become thereafter, a member of any of the classes 
of aliens enumerated’ in Section 1, shall, upon warrant of 
the Secretary of Labor, be taken into custody and deported, 
in the manner provided by law. 

“Relying on the phrases italicized in the quotation, the 
Government insists that the section embraces an alien who, 
after entry, has become a member of an organization, mem- 
bership in which, at the time of his entry, would have war- 
ranted his exclusion, although he has ceased to be a mem- 
ber at the time of his arrest. We hold that the Act does 
not provide for the deportation of such an alien. This con- 
clusion rests not alone upon the language, but, as well, 
upon the context and the history of the legislation. 

“The phrase ‘at any time’ qualifies the verb ‘found’. 
Thus, if at any time the Secretary finds that at entry the 


alien was a member, or has thereafter become and is a 
member, he may be deported. The natural meaning is that, 
as the alien was excludable for present membership, he is 
deportable for present membership subsequently acquired. 
The Government’s construction, which collocates the phrase 
‘at any time’ with the phrase ‘or to have become thereafter’ 
is unnatural and strained. If Congress meant that past 
membership, of no matter how short duration or how far 
in the past, was to be a cause of present deportation the 
purpose could have been clearly stated. The Section does 
not bear this import. 

‘By the first section of the Act, as amended in 1920, 
aliens are to be excluded who are members of a described 
organization. The section does not require the exclusion 
of those who have been in the past, but are no longer, 
members. When the Congress came to provide for deporta- 
tion, instead of again enumerating and defining the various 
classes of aliens who might be deported, it provided that 
if at any time it should be found that an alien had been 
admitted and, at the time of admission, was a member of 
any of the proscribed classes, or had thereafter become 
such, he should be deported. It is not to be supposed that 
past membership, which does not bar admission, was 
intended to be a cause of deportation. And the fact that 
naturalization is denied to an alien only on the ground that 
he ‘is a member of or affiliated with any organization enter- 
taining’ disbelief in or opposition to organized government, 
and not for past membership or affiliation, lends added 
force to this view. 

“In the absence of a clear and definite expression, we 
are not at liberty to conclude that Congress intended that 
any alien, no matter how long a resident of this country, 
or however well disposed toward our Government, must 
be deported, if at any time in the past, no matter when, or 
under what circumstances, or for what time, he was a 
member of the described organization. In the absence of 
such expression we conclude that it is the present member 
ship, or present affiliation—a fact to be determined on evi 
dence—which bars admission, bars naturalization, and re 
quires deportation. Since that statute deals not only with 
membership in an organization of the described class, but 
with affiliation therewith and, as well, with belief and 
teaching, it enables the Secretary of Labor, as trier of the 
facts, fully to investigate and to find the true relation, 
belief and activity of the alien under investigation.” 

The legislative history of the provision is also set 
forth in support of the adopted construction of Section 
2, and contra lower court decisions supporting the Gov- 
ernment’s position were disapproved. 

It should be particularly noted that the court de 
clined to pass on question as to the adequacy of the 
evidence before the Secretary as to the purposes and 
aims of the Communist Party. 

The opinion also states that the Court finds that 
the record does not justify a reversal of the Circuit 
Court’s ruling that the evidence was insufficient to sup 
port the Secretary’s finding that the respondent was 
deportable as an alien who believes in and teaches over 
throw of the United States Government by force and 
violence. 

In conclusion, the opinion states that the Circuit 
Court erred in directing a trial de novo by the District 
Court, since the function of investigation under the Act 
is an administrative proceeding vested by law in the 
Secretary, and not in the District Court. 

Mr. Justice McReynotps delivered a dissenting 
opinion, in which Mr. Justice But Ler concurred. This 
opinion states, in part: 





“More than five years have passed since the alien 
respondent was arrested and ordered to show why he 
should not be deported. The record of the following pro- 
ceedings before the Labor Department and in the courts, 
printed on eighty-four pages, is before us. It is not very 
difficult to understand. Without question we have powe1 
finally to dispose of the cause upon the merits notwith- 
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Standing a1 
certiorari In 


missions or defects found in the petition for 

the circumstances, we think that course 
should be taken. The District Court upon another view of 
the record can ascertain nothing not open to us. 

“If this alien is guiltless of the charge against him he 
should be liberated without more ado; if guilty, the public 
should be relieved of his presence now. That he is an 
undesirable made manifest. 

“The construction of the statute adopted by the Court 


seems both unwarranted and unfortunate. If by the simple 
process of resigning or getting expelled from a proscribed 
organization an alien may thereby instantly purge himself 


after months 
protection igain 


years of mischievous activities, hoped-for 
st such conduct will disappear. Escape 


from the consequences of deliberate violations of our hos- 
pitality should not becorMe quite so facile.” 
\fter citing with approval U. S. ex rel Yokinen v. 


Commissioner, 57 F. (2d) 707, which is one of the 
lower court decisions and disapproved by the majority. 
Mr. Justice McReynotps concludes : 

“In the 
Congressiona 


liberty to cor 


yresence of clear and positive expression of 
intent to the contrary we do not feel at 
lude that an alien who after entry has shown 


| 


his contempt our laws by deliberately associating him- 
self with a proscribed organization must be allowed to 
remain if he resigned or was debarred a day, a month or a 
vear before his arrest. An experienced court years ago 


declared that would be ‘no less than an attempt to circum- 
vent the law itself.’ ” 

The case was argued by Solicitor General Jack- 
son for petitioner and by Messrs. Whitney North Sey- 
mour and \. Stanfield for respondent. 


National Labor Relations Act—Employers Subject 
to Act 

The National Labor Relations Act extends to employ- 
ers, who, although not themselves engaged in interstate 
commerce, are engaged in a business of processing mate- 
rials transmitted to them by the owners through channels 
of interstate commerce and distributed in interstate com- 
merce after processing. 


National Labor Relations Board v. Fainblati, 83 
Adv. Op. 646; 59 Sup. Ct. Rep. 668. 

This case came before the Supreme Court on cer- 
tiorari to review a ruling of the Circuit Court of Ap- 


peals (Third Circuit) which had denied a petition of the 
National Labor Relations Board for enforcement of its 
order against the respondents. The question presented 
is whether the National Labor Relations Act extends 
to employers, not themselves engaged in interstate com- 
merce, but who are engaged in a relatively small busi- 
[ processing materials transmitted to them by 

the owners through channels of interstate commerce and 
are distributed in interstate commerce after processing. 
The Board found that the respondents are engaged 

in the business of processing materials into women’s 
sport garments, at their plant in Somerville, New Jer- 
hat is known as a “contract shop.” The 
ywned and supplied by a partnership in 
The cloth used is usually cut by the 
and trucked to the resondents’ factory 
Sometimes the materials are shipped 
nufactory, on order of the New York 
iterials manufactured at the respondents’ 
tured under contract, and the finished 
red to a representative of the New York 
them to his principal or directly to the 


ness ol 


scy, operating 
nateriais were 
New York ( 
New York firn 
in New Jersey 
directly to th 
firm. All the 
plant are mai 
products deliv 
firm who ships 


latter’s customers throughout the United States. 
During 1934 and 1935 respondents finished more 
| dozen garments each month, and in 


than a thousar 





1937 increased their working force from 60 to about 
200. 

In September, 1935, a strike occurred involving 
34 of the respondents’ employees. Immediately preced- 
ing this, shipments were about 80% of the correspond- 
ing period in 1934. But after the strike, shipments de- 
creased to about 38% of the shipments for the corre- 
sponding period of 1934. The Board found that the 
employers had interfered with the employees’ efforts 
toward unionization, and that this was an unfair labor 
practice tending “to lead to labor disputes burdening 
and obstructing the free flow of commerce,” and 
directed reinstatement of certain employees who had 
struck because of the employers’ unfair labor practices. 
Back pay was awarded in the case of some who were 
ordered to be reinstated. 

The Circuit Court refused to enforce the Board’s 
order because the respondents were not themselves en- 
gaged in interstate commerce and had no title to the 
raw materials or finished products moving in interstate 
commerce. 

This ruling the Supreme Court reversed, in an 
opinion by Mr. Justice Stone. The only question 
raised was as to the Board’s jurisdiction. In dealing 
with contentions bearing on this question, Mr. Justice 
SToneE first emphasizes that it is settled that the em- 
ployer may be subject to the Act, although he himself 
is not engaged in interstate commerce, for otherwise, 
the purpose of the Act could not be fully, accomplished. 
As to this the opinion states, in part: 

“The end sought in the enactment of the statute was 
the prevention of the disturbance to interstate commerce 
consequent upon strikes and labor disputes induced or likely 
to be induced because of unfair labor practices named in 
the Act. That those consequences may ensue from strikes 
of the employees of manufacturers who are not engaged in 
interstate commerce where the cessation of manufacture 
necessarily results in the cessation of the movement of the 
manufactured product in interstate commerce, has been 
repeatedly pointed out by this Court. . . . Long before the 
enactment of the National Labor Relations Act it had been 
many times held by this Court that the power of congress 
extends to the protection of interstate commerce from inter- 
ference or injury due to activities which are wholly intra- 
state.” 

It is observed, moreover, that the time and manner 
of the passage of title to the materials and products is 
not controlling as to the power to regulate, since “trans- 
portation alone across state lines is commerce within 
the constitutional control of the national government 
and subject to the regulatory power of congress.” 

Finally, the Court rejects the notion that the fact 
that the volume of business involved is small has a bear 
ing on the regulatory power of Congress, because “The 
power of Congress to regulate interstate commerce is 
plenary and extends to all such commerce be it great 
or small.” In further elaboration of this aspect the 
opinion adds: 

“The Act on its face thus evidences the intention of 
Congress to exercise whatever power is constitutionally 
given to it to regulate commerce by the adoption of 
measures for the prevention or control of certain specified 
acts—unfair labor practices—which provoke or tend to 
provoke strikes or labor disturbances affecting interstate 
commerce. Given the other needful conditions, commerce 
may be affected in the same manner and to the same extent 
in proportion to its volume, whether it be great or small. 
Examining the Act in the light of its purpose and of the 
circumstances in which it must be applied we can perceive 
no basis for inferring any intention of Congress to make 
the operation of the Act depend on any particular volume of 
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commerce affected more than that to which courts would 
apply the maxim de minimis. 

“There are not a few industries in the United States 
which, though conducted by relatively small units, con 
tribute in the aggregate a vast volume of interstate com 
merce. Some, like the clothing industry, are extensively 
unionized and have had a long and tragic history of indus- 
trial strife. It is not to be supposed that Congress, in its 
attempted nationwide regulation of interstate commerce 
through the removal of the causes of industrial strife 
affecting it, intended to exclude such industries from the 
sweep of the Act. In this, as in every other case, the test 
of the Board’s jurisdiction is not the volume of the inter- 
state commerce which may be affected, but the existence 
of a relationship of the employer and his employees to the 
commerce such that, to paraphrase § 10 (a) in the light of 
constitutional limitations, unfair labor practices have led 
or tended to lead ‘to a labor dispute burdening or obstruct 
ing commerce.’ ”’ 

Mr. Justice McReynotps delivered a dissenting 
opinion, in which Mr. Justice But er concurred. In 
the dissent the view is pressed that the majority has 
failed to observe the long established distinction between 
commerce and manufacturing. The opinion states: 

“The Labor Board claims jurisdiction in respect of 
employment at this establishment upon the theory that the 
material and garments move in interstate commerce; that 
disapproved labor practices there may lead to disputes; 
that these may cause a strike; that this may reduce the 
factory output; that because of such reduction less goods 
may move acsoss the state lines; and thus there may come 
about interference with the free flow of commerce between 
the states which Congress has power to regulate. So, it is 
said, to prevent this possible result Congress may control 
the relationship between the employer and those employed. 
Also, that the size of the establishment’s normal output is 
of minor or no importance. If the plant presently employed 
only one woman who stitched one skirt during each week 
which the owner regularly accepted and sent to another 
state, Congressional power would extend to the enterprise, 
according to the logic of the Court’s opinion. 

“Manifestly if such attenuated reasoning—possibility 
massed upon possibility—suffices, Congress may regulate 
wages, hours, output, prices, etc., whenever any product 
of employed labor is intended to pass beyond state lines— 
possibly if consumed next door. Producers of potatoes in 
Maine, peanuts in Virginia, cotton in Georgia, minerals in 
Colorado, wheat in Dakota, oranges in California, and 
thousands of small local enterprises become subject to 
national direction through a Board. 

“Of course, no such result was intended by those who 
framed the Constitution. If the possibility of this had been 
declared the Constitution could not have been adopted. So 
construed, the power to regulate interstate commerce brings 
within the ambit of federal control most if not all activities 
of the Nation; subjects states to the will of Congress; and 
permits disruption of our federated system.” 

After reference to and quotation from earlier de 
cisions which have emphasized the distinction between 
commerce and manufacturing, Mr. Justce McRey- 
NOLDs concludes as follows: 

“The present decision and the reasoning offered to 
support it will inevitably intensify bewilderment. The re- 
sulting curtailment of the independence reserved to the 
states and the tremendous enlargement of federal power 
denote the serious impairment of the very foundation of 
our federated system. Perhaps the change of direction, no 
longer capable of concealment, will give potency to the 
efforts of those who apparently hope to end a system of 
government found inhospitable to their ultimate designs.” 

The case was argued by Mr. Charles Fahy for 
petitioner and by Messrs. Leon Gerofsky and T. Girard 
Wharton for respondents, 








State Statutes—Prohibition Against Agreement 
Fixing License Fees on Copyright Material 
Temporary Injunction Against Enforcement 

In a suit brought by the American Society of Com- 
posers, Authors & Publishers, to enjoin enforcement of a 
Florida statute prohibiting the owners of copyrights on a 
substantial number of musical compositions from combin- 
ing to fix license fees for use of the copyright materials, it 
was proper for the trial court to grant a temporary injunc- 
tion against enforcement of the statute, in view of grave 
doubt as to its constitutional validity. 

Where it appears that some member of the society has 
an interest exceeding $3000. in value, the class suit should 
not be dismissed for lack of the jurisdictional amount. 

Gibbs et al. v. Buck et al., 83 Adv. Op. 688; 59 
Sup. Ct. Rep. 725. 

Jurisdiction of a federal district court to issue a 
temporary injunction to restrain enforcement of a state 
statute is involved in this cause. The statute challenged 
is an Act of Florida which became effective in June, 
1937. It makes it unlawful for owners of copyrighted 
music to combine to fix license fees “for any use or 
rendition of copyrighted vocal or instrumental musical 
compositions for private or public performance for 
profit,” when the members of the combination consti 
tute “a substantial number of persons, firms or corpora- 
tions within the United States’ owning musical copy 
rights. It declares the combination an unlawful 
monopoly, the price-fixing in restraint of trade, and the 
collection of license fees and all contracts by the com 
bination illegal. 

The Copyright Act grants an exclusive right to 
perform copyrighted music in public for profit. The 
bill alleged that users of copyrighted music had refused 
to recognize this right, and that the American Society 
of Composers, Authors and Publishers was organized 
to protect that right. That Society is one of the com 
plainants here, together with various publishers, authors 
and composers, and the next of kin of deceased authors 
and composers. The suit was brought as a class suit for 
members of the Society too numerous to make it prac 
ticable to join them as plaintiffs in a matter of common 
or general interest. 

The appellants, defendants in the trial court, are 
the Attorney-General of Florida and various State At- 
torneys charged with the enforcement of the Florida 
Act. 

The bill charged that the Act, if enforced, would 
be in violation of rights granted by the Copyright Act, 
and would violate the Constitution and laws of the 
United States and the Constitution of Florida, that it 
would constitute a deprivation of rights without due 
process of law and in violation of the equal protection 
clause, and impair the obligation of existing contracts 

On a motion to dismiss, a three-judge federal court 
denied the motion and granted a temporary injunction, 
being of the opinion that there was grave doubt as to 
the constitutionality of the Act, and that great damage 
would result unless the injunction issued. It found that 
the matter in controversy exceeded $3,000, exclusive of 
interest and costs. 

On appeal the decree was affirmed by the Supreme 
Court in an opinion by Mr. Justice Reep. The first 
question considered was whether it was shown affirma- 
tively that the jurisdictional amount of $3,000 was in- 
volved. The appellants asserted that the Society itself 
would not suffer loss from the enforcement of the Act 
and that there was no showing as to the amount of loss 
on any member also that there was no showing as to 
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the extent of any loss consequent upon enforcement of 
the Act as compared with the amount of profit to 
accrue in the event of non-enforcement thereof. 

These contentions were rejected by the Court. The 
applicable rule, as stated by Mr. Justice Reep is that 
“In view he unchallenged facts, federal jurisdiction 
will be adequately established, if it appears that for any 
member, who is a party, the matter in controversy is of 
the value of the jurisdictional amount, or, if to the 
aggregate of all the members in this representative suit, 
the matter in controversy is of that value.” 

The nature of the Society and the effect of the Act 
are then exat conclusion is reached that 
jurisdictional amount is involved. The reasoning of the 
Court on this question appears in the following portion 
of the opiniot 

“This Society 
membership 
composers 


ined and the 


in unincorporated association with a 
re than a thousand of the leading authors, 
and publishers of music, has received by assign 
ment and pi sses, for a five-year period which covers the 


time here involved, the ‘exclusive right to publicly perform 
for profit’ musical compositions owned by its members. 
Licenses are issued by the Society to users in Florida ‘for 
the public performance for profit’ of these compositions. 


After payment of expenses and royalties for similar rights 
to foreign associates, and retention of certain reserves, the 
receipts from li divided among the members in 
amounts and by classifications fixed by the articles of asso- 
ciation and the Board of Directors. The Society under- 
takes to protect itself and its members from piracies of the 
rights assigned to it. The Society has, in the absence of 
the challenged legislation and without now giving consider- 
ation to other objections as to the legality of its organiza- 
tion, a right to license which may be injuriously affected by 
the Florida statute. Whether this right to license flows 
from its limited ownership of the copyrights or by authority 
of its member immaterial here. We find it unnecessary 
to decide whether this unincorporated association has 
standing to sue and confine our decision to the amount in 
controversy between the members of the Society and the 
defendants. Members, both corporate copyright owners 
and individual composers of music and lyrics, are plaintiffs. 
They represent all other members. As the members own 
the copyrights, less the limited assignment to the Society 
of the right iblic performance for profit, and share in 
the earnings ugh mandatory distribution under the arti- 
cles of association and not by way of dividends, they are 
proper parties to the action. These members are real 
parties in interest. Because of the interposition of the 
statute they cannot in combination license production and 
collect fees in Florida. Unless the relief sought, the invali- 
dation of the is obtained, the members cannot con- 
duct their business through the medium of the Society. 
They have a common and undivided interest in the matter 
in controversy this class suit. 

“The essential matter in controversy here is the right 
of the members, in association through the Society, to con- 
duct the business of licensing the public performance for 
profit of their copyrights. This method of combining for 
contracts is interdicted by the Florida statute. It is not a 
question of taxation or regulation but prohibition. Under 
such circumst the issue on jurisdiction is the value 
of this right t nduct the business free of the prohibition 
of the statute. To determine the value of this right the 
District Court had the admitted facts that more than three 
hundred expiring in 1940 were in existence 
between the Society and the Florida users; that in 1936 
alone almost sixty thousand dollars was collected from the 
users, and that similar sums were expected for the re- 
mainder of the term. While the net profits of the business 
in Florida is not shown, the business of the Society, as a 
whole, is profitable. The three publisher parties received 
more than $150,000 yearly and individuals more than $5,000 
per year each. The cost of compliance with its require- 
ments is evidence also of the value of the right of freedom 
from the act. The complainants, other than the Society, 


enses are 


tatute 


contra 


allege without traverse that the cost to each one of provid- 
ing individually in Florida the services now provided by 
the Society for each member would exceed $10,000. 
Whether this is annually, for the length of the agreement 
or for some other term is not shown. From these facts, 
the finding of the District Court that the matter in con- 
troversy—the value of the aggregate rights of all members 
to conduct their business through the Society—exceeds 
$3,000 in value is fully supported.” 

The Court also considered the questions as to 
whether a cause of action was set up in the bill and 
whether a proper showing was made for an interlocu- 
tory injunction. Rulings on these and on various 
assignments of error were made against the appellants. 

Mr. Justice Brack delivered a dissenting opinion 
in which he differed sharply from the majority on sev- 
eral questions. Indicating grounds which he thought 
required a reversal of the decree, he states: 

“IT believe the decree enjoining and suspending 
Florida’s law prohibiting monopolistic price fixing should 
be reversed because 

“(1) No showing has been made that casts any doullt 
upon a State’s power to prohibit monopolistic price fixing, 

“(2) Complainants (appellees here) failed to sustain 
their burden of showing $3,000.00 in controversy, as 
required by statute. 

“(3) The court below failed to require a bond or 
other conditions adequate to protect the people in Florida 
who might be injured by the injunction.” 

The first of these grounds is discussed at some 
length in the opinion, and special emphasis is laid on the 
point that the power of the State to prohibit monop- 
olistic price fixing should not be interfered with by an 
interlocutory injunction upon a mere showing of grave 
doubt as to the constitutionality of the Act under attack. 
With reference to this the dissent states, in part: 

“We have here a price fixing combination that actually 
wields the power of life and death over every business in 
Florida, and elsewhere, dependent upon copyrighted musi- 
cal compositions for existence. Such a monopolistic com- 
bination’s power to fix prices is the power to destroy. 
Should a Court of Equity grant this combination the priv- 
ilege of violating a State anti-monopoly law? Does a State 
law prohibiting such a combination present grave consti- 
tutional questions? 

“Tt is my position that a State law prohibiting monop- 
olistic price fixing in restraint of trace is not ‘novel’ and 
‘unique’ and raises no ‘grave constitutional questions.’ The 
constitutional right of the States to pass laws against mon- 
opolies should now be beyond possibility of controversy. 
‘That state legislatures have the right to prevent 
unlawful combinations to prevent competition and in re- 
straint of trade, and to prohibit and punish monopolies, is 
not open to question’, and few have challenged the power 
of State legislatures to ordain that ‘competition not com- 
bination, should be the law of trade.’ Surely, there is 
presently no basis to doubt this power and to assert that 
its exercise raises ‘grave constitutional questions.’ As re- 
cently as 1937, this Court held that Porto Rico, with legisla 
tive powers not equal to, but ‘nearly as extensive as those 
exercised by any State legislature,’ could prohibit mon 
opolistic price fixing as one of the ‘rightful subjects of 
legislation,’ upon which legislatures act. 

“If the States have somehow lost their historic power 
to prohibit monopolistic price fixing combinations before 
presentation of evidence to a Federal court, at what point 
in our history and in what manner did they lose it? The 
people have not exercised their exclusive authority, by Con- 
stitutional amendment, to strip the States of their power 
over price fixing combinations and thus raise monopoly 
above the traditional power of legislative bodies.” 

The dissent also urges that the jurisdictional 
amount was not shown to be involved, and also that the 
lower court had failed to require adequate bond of the 





412 AMERICAN BAR ASSOCIATION JOURNAL 








appellees to protect the people of Florida, who might be 
injured by the temporary injunction. 

Concerning the latter point, the dissenting opinion 
observes : 

“We have recently declared the governing principle 
that ‘it is the duty of a court of equity granting injunctive 
relief to do so upon conditions that will protect all—includ- 
ing the public—whose interest the injunction may affect.’ 
The injunction here was not granted upon conditions that 
would protect the interests of all who might be affected by 
it. It neither ordered the monopoly tribute exacted by 
appellees to be paid into court during suspension of the 
Florida statute, nor required a bond for the benefit of, and 
adequate to indemnify those who must pay this tribute until 
the court permits the statute to go into effect. 

“Nevertheless, this Court now refuses to correct the 
grossly unjust failure to protect those who may suffer 
irreparable injury from the suspension of the Florida law 
on the ground that ‘no objection appears as to the adequacy 
of the bond or the other terms of the injunction. These 
remain under the control of the lower court.’ However, the 
lower court has already exercised its control resulting in 
manifestly injurious error apparent on the record. And as 
‘upon this appeal in equity the whole case is before us, we 
can render such decree as under all the circumstances may 
be proper.’ Litigation is not a game in which justice can 
be awarded only to the alert and fastidious objector, partic- 
ularly when—as here—a court suspends statutory rights of 
members of the public who, not being in court, have no 
opportunity to object. The injustice to the public apparent 
on this record violates the rudimentary principles of equity 
and fair play. We should neither condone nor permit it. 

“They who attack the constitutionality of a law, obtain 
its judicial suspension, and then continue to violate its 
terms, should not benefit by the suspension, in the event th< 
law is later held constitutional. Otherwise, a judicially 
granted period of immunity will reward litigants who un- 
successfully assail the constitutionality of legislation. Seem- 
ingly, the time has arrived when despite our constitutional 
system of government no State law can become effective 
until a Federal court hears evidence on its constitutionality. 
ality. The courts—responsible for this fundamental change 
—should at least protect citizens of an enacting State from 
disobedience to a State law permitted by an erroneous or 
improvident interlocutory injunction.” 

Mr. Justice FRANKFURTER did not participate in 
the decision of this case. 

The case was argued by Messrs. Tyrus A. Norwood 
and Lucien H. Boggs for appellants and by Mr. 
Thomas G. Haight for appellees. 


Another case involving the same questions but 
with slightly different facts is here briefly summarized 
as follows: 

Buck, etc., et al. v. Gallagher, etc., et al., 83 Adv 
Op. 704; 59 Sup. Ct. Rep. 740. [No. 329, decided 
April 17, 1939.] 

Appeal from a District Court decree dismissing for 
want of the required jurisdictional amount a bill in 
equity to enjoin as unconstitutional the enforcement of 
a Washington statute regulating combinations of owners 
of copyrighted works, by prohibiting separate owners 
from pooling their interests to fix prices, to collect fees, 
or to issue blanket licenses for commercial production ; 
but permitting issuance of licenses to joint undertakings 
for these purposes, if the rates assessed are fixed on a 
per piece system of usage; and requiring all combina 
tions of owners of separate copyrighted musical works 
to file annually a complete list of these works and cer 
tain detailed information as to price and ownership with 
the Secretary of State. The bill to enjoin was a class 
suit brought by the American Society of Composers, 
Authors and Publishers, a voluntary Association which 
distributes the fees it collects to its members under its 





articles of association, and by certain of its members, 
on behalf of themselves and others similarly situated. 
In addition to the general allegation of jurisdictional 
amount, that the value of the matter in controversy ex- 
ceeded $3,000, the bill contained allegations that the cost 
to the society of compliance with the statute would 
exceed $300,000, and that the cost to individual mem- 
bers would be in excess of $10,000. These allegations 
were denied by the defendants in their motion to dis- 
miss. The society moved that additional evidence as to 
the cost to it and its members of compliance with the 
statute be taken. The District Court denied this motion 
and dismissed the bill for want of jurisdiction. 

The Court’s opinion by Mr. Justice Reep con- 
cludes that refusal to permit additional evidence as to 
the jurisdictional amount was error. It points out that 
on a bill to enjoin enforcement of either a prohibitory 
or a regulatory state statute, the matter in controversy 
to be valued for jurisdictional purposes is the right to 
carry on business free of the regulation or prohibition ; 
that in the case of a regulatory statute this right may 
be valued by showing the loss which would follow en- 
forcement ; and that one method by which this loss may 
be shown is proof of the additional cost of complying 
with the regulation. Since the District Court is shown by 
the record to have refused to take the evidence offered 
by the complainant because it showed only cost of com 
pliance, instead of the value of the right to do business 
free of the compulsion of the statute, dismissal of the 
bill was premature. 

The opinion also points out that the relationship 
between the society and its members is such that they 
share directly in the society earnings, and have a com 
mon undivided interest in the right to license free of 
the statutory provisions. 

Mr. Justice Brack dissented. Mr. Justici 
FRANKFURTER did not participate. ; 

The case was argued on January 10, 1939, by Mr 
Thomas G. Haight for appellants, and by Mr. Alfred 
J. Schweppe for appellees. ; 


State Statutes—Regulation of Remedy of Fore- 
closure of Real Estate Mortgage 

Section 1083-2 of the New York Civil Practice Act, to 
the effect that a deficiency judgment shall not be entered in 
proceedings for foreclosure of a mortgage on real estate 
where the value of the property sold on foreclosure equals 
or exceeds the amount of the debt plus interest and certain 
fees and the amount of prior liens, is not a violation of the 
contract clause, but is a permissible regulation of the mort- 
gagee’s remedy. 

Honeyman v. Jacobs, 83 Ady. Op. 660; 59 Sup 
Ct. Rep. 702. 

This case involved a question as to the constitu 
tional validity of a provision of the New York Civil 
Practice Act, Section 1083-a, relating to foreclosure of 
mortgages on real estate. Under that provision the 
amount of any deficiency judgment which may be ren 
dered after foreclosure sale is limited to the amount 
determined by subtracting the sum of the mortgage debt 
with interest plus the amount owing on prior liens with 
interest, plus certain fees and disbursements incidental 
to the foreclosure proceeding from the amount of th 
value of the property sold under foreclosure. The effect 
of the provision is, in substance, that no deficiency judg 
ment may be had where the value of the property sold 
under foreclosure equals or exceeds the amount of the 
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mortgage debt (with interest) plus the amount of prior 

liens, plus certain prescribed fees and expenses. 

a foreclosure action 

the appellant, mortgagee, 
judgment. 

amount due on 


In the instant case involving 


on a real est mortgage, 
sought 
} 


Che referee’s report of 
sale showed the the debt to be $15, 
771.17, with taxes, fees and expenses in the sum of 
$1,319,03. The mortgagee bought in the property at 
the foreclosure sale for $7,500, leaving an alleged de- 
590.20. The evidence was that the value 
is $25,318 The trial court denied 
a deficiency judgment, and overruled 
ntention that the provision of the Civil 
olated the eontract clause of the Consti- 
York Court of Appeals affirmed. 


ficiency ot $9 
of the propert 
the motion 

the appellant’s 
Practice Act 

tution. The New 
he ruling was sustained by the Supreme 
Court, in at nion by Mr. Curer Justice HuGHEs. 


Holding that the challenged provision is a permissible 
regulation of the 


On appeal 





gagee’s remedy, consistent with 
the contract iuse, the Court 


“We ha 


1083 a that the 


Savs 

fore decided that the requirement of 
Section right to a deficiency judgment 
must be determined in the foreclosure suit raises no sub- 
stantial question under the contract clause. Honeyman v. 
Hanan, 302 | it p. 378. The question is whether in the 
instant case the denial of a deficiency judgment substan- 


tially impaired appellant’s contract right. The bond pro- 
vided for the yment to him of $15,000 with the stipu- 


lated interest. The mortgage was executed to secure pay- 
ment of that indebtedness. The contract contemplated that 


the mortgagee should make himself whole, if necessary, 


out of the security but not that he should be enriched at 
the expense of the debtor or realize more than what would 
repay the debt with the costs and expenses of the suit. 
Having a total debt of $15,771.17, with expenses, etc., of 


$1319.03, appellant has obtained through his foreclosure 
suit the property of the debtor found without question to be 


worth over $25,000. He has that in hand. We know of no 


principle whi entitles him to receive anything more. 
Assuming that the statute before its amendment permitted 
a recovery of an additional amount through a so-called 


deficiency judgment, we cannot say that there was any 
constitutional such a provision which precluded 
the legislature from changing it so as to confine the cred- 


entire debt. 

assured to the court the 

exercise of its appropt By the normal 

ywers, a court of equity in a foreclosure 
authority to fix the terms and time of 


itor to securing itisfaction of his 


“Section 1083 1 substance 
late equitable powers 
exercise of thes¢ 
suit would hav 

the foreclosure e and to refuse to confirm sales upon 
equitable grout here they were found to be unfair or 
the price bid w nadequate. In this control over the 
sale under its decree, the court could conside1 
value of the property sold to the mort- 


foreclosure 


and determine the 


gvagee and what the mortgagee would thus realize upon the 
mortgage debt if the sale were confirmed.” 
54s 


Richmond Mortgage Corp. v. Wachovia Bank, 300 
U. S. 124, is cited and discussed as containing the rea- 
and after discus 


nm from the opinion in that case, the 


soning controlling in the instant case, 

ion of and quotati 
Court concludes 

“We reach a similar result here upon the same ground 

that under nding of the state court the mortgagee 

has obtained satisfaction of his debt and that the denial by 

the statute of rther recovery does not violate the consti 


tutional prov i 


The casé submitted by Mr. Robert B. Honey- 
man for appellant and by Messrs. John John Bennett, 
Epstein, John F. X. McGohev and Ben- 


ts Henry 


jamin Heftfne appellees 





Public Utilities—Regulation of Rates—Valuation 
for Temporary Rates 

Where a siate public utility commission is empowered 
to fix temporary rates for a public utility sufficient to pro- 
vide not less than 5% on the original cost less depreciation, 
its order will not be enjoined for failure to make a specific 
appraisal of certain factors bearing on the value of the 
property, where it appears that the commission in fact 
received and considered evidence as to those and other 
relevant factors and fixed rates calculated to yield a return 
of 6% on the valuation so found. 

Driscoll et al. v. Edison Light & Power Co., 83 Adv. 
Op. 677; 59 Sup. Ct. Rep. 715. 

The propriety of a permanent injunction against 
a temporary rate order was at issue in this cause. The 
appellants are the Public Utility Commissioners of 
Pennsylvania and two consumers’ organizations. The 
appellee is a public utility engaged in operating and 
selling electric energy in and near York, Pennsylvania. 

While the Utility Commission was investigating 
the appellee’s rates the State Legislature recodified the 
utility law and enacted Section 310 providing for tem- 
porary rates. Under this new section the Commission, 
in July, 1937, prescribed temporary rates in a schedule 
calculated to reduce the company’s gross revenues ap- 
proximately $435,000 annually. In October, 1937, the 
District Court for the Middle District of Pennsylvania 
issued a permanent injunction against the rate schedule, 
and the Commission took no appeal. The Commission 
again, in November, 1937, issued an order seeking to 
establish the same rates and the same reductions. 

In December, 1937, the company sued in the United 
States District Court for Eastern Pennsylvania to en- 
join this order. A three-judge court was convened, and 
by stipulation of the parties the application for a tem 
porary injunction was treated as an application for a 
permanent injunction. The District Court ruled that 
the utility had no plain, speedy and adequate remedy in 
the state courts; that the order was void because the 
Commission had acted in violation of provisions of the 
law requiring rates to be fixed under paragraph (b) of 
Section 310 ; that the order was unconstitutional because 
(1) it violates procedural requirements of due process, 
(2) it fails to present a fair return on the value of prop 
erty used and useful in the public service, (3) it is 
confiscatory, and (4) it is without substantial support 
by evidence. A permanent injunction was accordingly 
issued 

On appeal the decree was reversed by the Supreme 
Court in an opinion by Mr. Justice Reep. He first 
examines the question as to whether the state law fails 
to provide speedy and adequate relief, and concludes 
that it does not, and that the case, if meritorious, is 
one for equitable relief in a federal court. 

The statutory basis for the order is next considered 
Section 310 contains two subsections, (a) and (b) 
Subsection (a) empowers the commission to fix tem 
porary rates, and prescribes certain procedure therefor 
It then provides that the temporary rates “shall be suffi 
cient to provide a return of not less than five per centum 
upon the original cost, less depreciation, of the physical 
property and if the reports of such public 
utility to the commission do not show such original cost, 
less accrued depreciation the commission may 
estimate such cost less depreciation and fix, determine 
and prescribe rates as hereinbefore provided.” 

Subsection (b) relates to temporary rates for pub 
lic utilities which have no continuing property reports. 
[t provides that temporary rates may be fixed by the 
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commission at amounts sufficient to provide an amount 
equal to the utility’s operating incomes for 1935 or 
such other subsequent year as the commission may de- 
termine, plus or minus such return as the commission 
may prescribe upon net changes in the physical prop- 
erty. 

The commission here acted under Section 310 (a). 
The lower court found subsection (a) unconstitutional, 
because it permit*d the commission to fix a temporary 
rate based on the single factor of original cost less 
depreciation. But the Supreme Court concluded that 
the Commission’s order was not invalid on this account, 
as it had not limited its consideration to evidence of this 
one factor in finding a value of $5,250,000 for tempo 
rary rates, but, on the contrary, had given weight to 
reproduction and original costs, going concern value, 
and the necessity for working capital, and had allowed 
on this rate a return of 6%. 

A further question was presented by the utility’s 
contention that the order was void because the com 
mission was by the statute authorized to act under sub- 
section (a) which is allegedly unconstitutional because 
it limits too narrowly the factors which the commission 
must weigh. This argument was rejected, and empha- 
sis placed on the fact that the commission had in fact 
considered evidence required under Smyth v. Ames, 
169 U. S. 466. As to this Mr. Justice REEp says: 

“Although the reversal of the commission’s order had 
actually turned on the failure to show the factual basis for 
the rates, as the district court had stated that compliance 
with Smyth v. Ames was necessary in temporary rate mak- 
ing, the commission based the order now under review on 
evidence requisite under that rule. By taking this position, 
it interprets the statute as requiring consideration of ele- 
ments other than original cost in fixing temporary rates. 
It is not suggested that the commission omitted considera- 
tion of any necessary element in the present order. If we 
assume with the appellee that the constitutionality of a 
delegation of rate making authority is to be tested by what 
a rate making body may rightfully do under the delegation 
rather than what it does, appellee’s case is advanced not 
one whit. We have here an interpretation of the Pennsyl 
vania statute by the board charged with its enforcement 
that it must weigh all the essential elements of valuation 
required by our past decisions. 

“There is nothing in the language of Sec. 310 (a) 
which requires a different construction. The commission is 
authorized to fix temporary rates. There is no requirement 
as to how the rates are to be determined, except that they 
shall be sufficient to return a given minimum—not less than 
5% on the original cost, less depreciation. The language 
authorizing the fixing of temporary rates is cast, except 
as to the limitation just referred to, in much the same 
pattern as the language of Sec. 309 authorizing the determ- 


ination of permanent rates. The latter section reads: 
‘. .. the commission shall determine the just and reasonable 
rates...’ A different construction would raise the novel 


and important question of the constitutionality of a tempo- 
rary rate, based solely on depreciated original cost, with 
provision for recoupment of the loss from insufficient tem 
porary rates. In the absence of an authoritative state deci 
sion, we are reluctant to accept a construction which brings 
forward that issue, particularly when the case may reason- 
ably be determined upon the interpretation of the officials 
of the state charged with the administration of the act 
This course observes the very salutary rule that ‘this Court 
will not decide an issue of constitutionality if the case may 
justly and reasonably be decided under a construction of 
the statute under which the act is clearly constitutional.’ ” 


In the remaining portions of the opinion the evi 


dence on the issue of confiscation is reviewed in detail, 
and the conclusion is reached that the order was not 
confiscatory. 

Mr. Justice FRANKFURTER delivered a concurring 





opinion, in which he agreed that the decree was clearly 
wrong, but urged that the Court’s opinion gives too 
great an effect to the doctrine of Smith v. Ames. In 
elaboration of this view he states, in part: 

“The decree below was clearly wrong. But in revers 
ing it, the Court’s opinion appears to give new vitality 
needlessly to the mischievous formula for fixing utility rates 
in Smyth v. Ames, 169 U. S. 466. The force of reason, con 
firmed by events, has gradually been rendering that formula 
moribund by revealing it to be useless as a guide for ad 
judication. Experience has made it overwhelmingly clear 
that Smyth v. Ames and the uses to which it has been put 
represented an attempt to erect temporary facts into legal 
absolutes. The determination of utility rates—what may 
fairly be exacted from the public and what is adequate to 
enlist enterprise—does not present questions of an essen- 
tially legal nature in the sense that legal education and 
lawyers’ learning afford peculiar competence for their ad- 
justment. These are matters for the application of what 
ever knowledge economics and finance may bring to the 
practicalities of business enterprise. The only relevant 
function of law in dealing with this intersection of govern 
ment and enterprise is to secure observance of those pro 
cedural safeguards in the exercise of legislative powers 
which are the historic foundations of due process. 

Mr. Justice Bradley nearly fifty years ago made it 
clear that the real issue is whether courts or commissions 
and legislatures are the ultimate arbiters of utility rates, 
(dissenting, in Chicago, Milwaukee & St. Paw Ry. 7 
Minnesota, 134 U. S. 418, 461). Whatever may be thought 
of the wisdom of a broader judicial role in the controversies 
between public utilities and the public, there can be no 
doubt that the tendency, for a time at least, to draw fixed 
rules of law out of Smyth v. Ames has t the rebuff of 
facts. At least one important state has for decades gone on 
its way unmindful of Smyth v. Ames, and other states have 
by various proposals sought to escape the fog into which 
speculations based on Smyth v. Ames have enveloped the 
practical task of administering systems of utility regulation. 

“Smyth v. Ames should certainly not be invoked when 
it is not necessary to do so. The statute under which the 
present case arose represents an effort to escape Smyth v. 
Ames at least as to temporary rates. It is the result of a 
conscientious and informed endeavor to meet difficulties 
engendered by legal doctrines which have been widely 
rejected by the great weight of economic opinion, by au 
thoritative legislative investigations, by utility commissions 
throughout the country, and by impressive judicial dissents 
As a result of this long process of experience and reflection 
the two states in which utilities play the biggest financial 





part—New York and Pennsylvania—have evolved the so 
called recoupment scheme for temporary  rate-fixing 
(thereby avoiding some of the most wasteful aspects of rate 
litigation) as a fair means of accommodating public and 
private interests. It is a carefully guarded device for secur- 
ing ‘a judgment from experience as against a judgment 


from speculation,’ Tanner v. Little, 240 U. S. 369, 386, in 
dealing with a problem of such elusive economic com 
plexity as the determination of what return will be sufficient 
to attract capital in the special setting of a particular in 
dustry and at the same time be fair to the public dependent 
on such enterprise.” 

Mr. Justici 
RAN KFURTER. 

The case was argued by Messrs. Guy K 
and Edward Knuff for appellants and by Mr. Clar 
ence W. Miles for appellee. 


BLACK concurred with Mr qi STICI 


Workmen’s Compensation Acts—Exclusive Reme- 
dies Provided for by Two States—Effect of Full 
Faith and Credit Clause on Conflicting Statutes 

Where Massachusetts and California both have ex- 
clusive remedies under their workmen’s compensation laws, 
in substitution for the common law remedy for negligent 
injury of an employee, applicable to employees injured un- 
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der contracts of employment made in the respective States, 
and the remedy prescribed by each Act is extended to in- 
juries sustained outside of the state, the full faith and credit 
clause of the Constitution does not require each state to 
enforce the remedy of the other state and deny the remedy 
afforded by its own statute. Consequently, under the full 
faith and credit clause, an employee of a Massachusetts 
employer, engaged under a contract of employment made 
in Massachusetts, was entitled to invoke the remedy pro- 
vided by the California workmen’s compensation act for 
an injury sustained in California while temporarily employed 
there. 

Pacific Employers Insurance Co. v. Industrial Ac- 
cident Com n of California et al., 83 Adv. Op 
594; 59 Sup. Ct. Rep. 629. 

This case presents the question whether, under 
the full faith and credit clause, California is precluded 
from applying its own workmen’s compensation act in 
case of an injury suffered in that state by a Massa- 
chusetts employee of a Massachusetts employer while 
temporarily employed in California. 

The employee obtained an award from the Cali- 
fornia Industrial Accident Commission, and the peti- 
tioner, insurance carrier for the employer, sued in a 
California district court to set aside the award, on the 
grounds that as the employee was regularly employed 
at the head office in Massachusetts, and was tempo- 
rarily in California, the Massachusetts workmen's com- 
pensation law applied, and that the California Com- 
mission had denied full faith and credit to the Massa- 
chusetts statute, in violation of Article IV, § 1 of the 
Constitution 

The California courts sustained the award, and 
on certiorari the Supreme Court affirmed their ruling, 
in an opinion by Mr. Justice STONE. 

The opini points out that, under the Massa- 
chusetts Act, the employee is deemed to waive his 
“right of action at common law or under the law of 
any other jurisdiction” to recover for personal injury 
ll have given written notice to the em- 
Here the 


unless he sha 
ployer of an election to retain such rights. 
employee had given no such notice. 

The opinion also points out that the California 
Constitution vests in the legislature power to create 
and enforce a complete system of workmen’s compen- 
sation, and that the Act passed in exercise of that 
power provides, among other things, that “No contract, 
rule or regulation shall exempt the employer from lia- 
bility for the compensation fixed by this Act.” Juris- 
diction is also conferred on the California Commission 
over claims for compensation for injuries suffered out- 
side the State when the contract of employment is 
made in the State. Both acts are in substitution of 
the common law remedy for negligence. The Cali- 
fornia Act is compulsory. The Massachusetts Act is 
likewise, unless the employee gives notice not to be 
bound by it 

In reaching a decision of the case, Mr. Justice 
Stone observes that no question was raised as to the 
validity of the laws of either States as to injuries in 
the state where the contract of employment was made 
and where tl But the question is as 
to the effect of exclusive remedies provided by statute, 
under the full faith and credit clause, where the two 
t. The Court’s reasons for holding 
that here California was free to enforce its own remedy 
and not bound by the full faith and credit clause to 
enforce the Massachusetts law are stated as follows, in 
the pinion 


e injury occurs 


remedies confli 


“To the extent that Calfornia is required to give full 
faith and credit to the conflicting Massachusetts statute it 
must be denied the right to apply in its own courts its own 
statute, constitutionally enacted in pursuance of its policy 
to provide compensation for employees injured in their em- 
ployment within the state. It must withhold the remedy 
given by its own statute to its residents by way of com- 
pensation for medical, hospital and nursing services ren- 
dered to the injured employee, and it must remit him to 
Massachusetts to secure the administrative remedy which 
that state has provided. We cannot say that the full faith 
and credit clause goes so far. 

“While the purpose of that provision was to preserve 
rights acquired or confirmed under the public acts and 
judicial proceedings of one state by requiring recognition 
of their validity in other states, the very nature of the fed- 
eral union of states, to which are reserved some of the 
attributes of sovereignty, precludes resort to the full faith 
and credit clause as the means for compelling a state to 
substitute the statutes of other states for its own statutes 
dealing with a subject matter concerning which it is com- 
petent to legislate. As was pointed out in Alaska Packers 
Association v. Industrial Accident Comm'n, supra, 547, 
[294 U. S. 532]: ‘A rigid and literal enforcement of the 
full faith and credit clause, without regard to the statute 
of the forum, would lead to the absurd result that, wherever 
the conflict arises, the statute of each state must be enforced 
in the courts of the other, but cannot be in its own.’ And 
in cases like the present it would create an impasse which 
would often leave the employee remediless. Full faith and 
credit would deny to California the right to apply its own 
remedy, and its administrative machinery may well not be 
adapted to giving the remedy afforded by Massachusetts. 
Similarly, the full faith and credit demanded for the Cali- 
fornia Act would deny to Massachusetts the right to apply 
its own remedy, and its Department of Industrial Acci- 
dents may well be without statutory authority to afford the 
remedy provided by the California statute. 

“It has often been recognized by this Court that there 
are some limitations upon the extent to which a state may 
be required by the full faith and credit clause to enforce 
even the judgment of another state in contravention of its 
own statutes or policy. ... / And in the case of statutes, the 
extra-state effect of which Congress has not prescribed, as 
it may under the constitutional provision, we think the 
conclusion is unavoidable that the full faith and credit 
clause does not require one state to substitute for its own 
satute, applicable to persons and events within it, the con 
flicting statute of another state, even thought that statute is 
of controlling force in the courts of the state of its enact 
ment with respect to the same persons and events. 

“This Court must determine for itself how far the full 
faith and credit clause compels the qualification or denial 
of rights asserted under the laws of one state, that of the 
forum, by the statute of another state. ... But there would 
seem to be little room for the exercise of that function 
when the statute of the forum is the expression of domestic 
policy, in terms declared to be exclusive in its application 
to persons and events within the state. Although Massa 
chusetts has an interest in safeguarding the compensation 
of Massachusetts employees while temporarily abroad in 
the course of their employment, and may adopt that policy 
for itself, that could hardly be thought to support a_ appli- 
cation of the full faith and credit clause which would over- 
ride the constitutional authority of another state to legis- 
late for the bodily safety and economic protection of em- 
ployees injured within it. Few matters could be deemed 
more appropriately the concern of the state in which the 
injury occurs or more completely within its power. Con 
siderations of less weight led to the conclusion, in Alaska 
Packers Association v. Industrial Accident Comm'n, supra, 
that the full faith and credit clause did not require Cali- 
fornia to give effect to the Alaska Compensation Act in 
preference to its own. There this Court sustained the 
award by California of the compensation provided by its 
own statute for employees where the contract of employ 
ment was made within the state, although the injury oc 
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curred in Alaska, whose statute also provided compensa- 
tion for the injury. Decision was rested explicitly upon 
the grounds that the full faith and credit exacted for the 
statute of one state does not necessarily preclude another 
state from enforcing in its own courts its own conflicting 
statute having no extra-territorial operation forbidden by 
the Fourteenth Amendment, and that no persuasive reason 
was shown for denying that right.’ 

Bradford Electric Light Co. v. Clapper, 286 U. S. 
145, relied on by petitioner, was distinguished with the 
following comment : 

“The Clapper case cannot be said to have decided more 
than that a state statute applicable to employer and em 
ployee within the state, which by its terms provides com 
pensation for the employee if he is injured in the courss 
of his employment while temporarily in another state, will 
be given full faith and credit in the latter when not obnoxi 
ous to its policy.”’ 

In conclusion, it is emphasized that the Supreme 
Court of California has declared in the instant case 
that it would be obnoxious to its public policy to deny 
to persons injured in California the right to apply for 
compensation, when to do so might require physicians 
and hospitals to go to another state to collect charges 
for medical care and treatment. 

Mr. Justice FRANKFURTER took no part in the 
case. 

The case was argued by Mr. W. N. Mullen for 
the petitioner, by Mr. F. J. Creede for the respondent, 
Kenneth Tator, and by Mr. Everett A. Corten for re 
spondent the Industrial Accident Commission of Cali 
fornia. 


Taxation—State Income Tax—Liability of Em- 
ployees of United States or Its Instrumentalities, 
to State Income Taxation 

A non-discriminatory tax laid by states on salaries of 
employees of instrumentalities of the United States, does 
not lay an unconstitutional burden on the National Gov- 
ernment. 

There is no distinction between the effect on a state 
government of the taxation of salaries of state employees 
and the effect of the National Government of the taxation 
of salaries of its employees. 

Collector v. Day and New York ex rel. Rogers v. 
Graves overruled and Helvering v. Gerhardt followed. 

Graves v. New York ex rel. O'Keefe. 83 Adv 
Op. 577; 59 Sup. Ct. Rep. 595 

An attorney of the Home Owners’ Loan Corpora 
tion sued to recover a tax levied by New York on his 
salary on the ground that during the taxable year he 
was an employee of the Federal government engaged 
in the performance of a governmental function. His 
claim for a refund was refused by the State Tax Com 
missioners. The Appellate Division of the Supreme 
Court of New York reversed the decision of the com 
missioners and that decision was affirmed by the Court 
of Appeals on the sole authority of New York ex rel 
Rogers v. Graves in which the Supreme Court had 
sustained the claim of an employee of the Panama Rail 
road Company from State taxation of his salary. The 
Supreme Court granted certiorari, the constitutional 
question presented by the record being of public im- 
portance. The opinion was delivered by Mr. JusTIcE 
STONE. 

The court defined the question under consideration 
as follows: 

“The single question with which we are now con 
cerned is whether the tax laid by the state upon the salary 


of respondent, employed by a corporate instrumentality of 
the federal government, imposes an unconstitutional bur- 
den upon that government.” 

The theory of governmental immunity from taxa 
tion, State or National, was said to have had its origin 
in an implied limitation on the taxing power of each, 
which should forestall undue interference, through the 
exercise of that power, with the governmental activi 
ties of the other. 

Prior decisions as to the power of Congress to 
grant or withhold immunity of Federal agencies from 
state taxation were examined and whether that powe1 
could ever extend beyond the constitutional immunity 
of the lederal agencies themselves was declared to 
a question not now necessary for decision 

As to the particular tax in question t 


le COurt sal 
“The present tax is a non-discriminatory tax on in 

come applied to salaries at a specified rate. It is not in 

form or substance a tax upon the Home Owners’ Loan 


Corporation or its property or income, not it paid by 


the corporation or the government from their funds. It is 
laid upon income which becomes the property of the tax 
payer when received as compensation for his services; and 
the tax laid upon the privilege of receiving it is paid fron 
his private funds and not from the funds of the govern 
ment, either directly or indirectly. The theory, which once 
won a qualified approval, that a tax on income is legally o1 
econom! cally a tax on its source, is no longer tenabk ; 

and the only possible basis for implying a constitutional 


immunity trom state income tax of the salary of an em 
ployee of the national government or of a governmental 


agency is that the economic burden of the tax is in some 
way passed on so as to impose a burden on the national 


government tantamount to an interference by one govern 
ment with the other in the performance of its functions.’ 

The four cases in which the court held that th 
salary of an officer or employee of one government o1 
its instrumentality was immune from taxation by the 
other were reviewed and discussed. It was said that 
the assumption of immunity was there made without 
discussion of the considerations now before the court 

The Gerhardt case in which the court recently held 
that the salaries of the employees of the New York Port 
\uthority were not immune from Federal Income tax 
was reviewed and the doctrine restated. In applying 
that doctrine to the case at bar the court said 

“The conclusion reached in the Gerhardt case that in 
terms of constitutional tax immunity a federal income tax 
on the salary of an employee is not a prohibited burden 
on the employer makes it imperative that we should cor 
sider anew the immunity here claimed for tl 
an employee of a federal instrumentality. As 








tax immunity of a state and the corresponding immunity of 
the national government and its instrumentalities may be 
traced to the fact that the national government is one of 
delegated powers, in the exercise of which it is supreme. 
Whatever scope this may give to the national government 


to claim immunity from state taxation of all instrumentali 
ties which it may constitutionally create d 
authority Congress may possess as incidental to the exer 


1 
whatevet 


cise of its delegated powers to grant or withhold immunity 
from state taxation, Congress has not sought in this cas 
to exercise such power. Hence these distinctions between 
the two types of immunity cannot affect the question with 


which we are now concerned. The burden on government 
of a non-discriminatory income tax applied to the salary 
of the employee of a government or its instrumentality is 
the same, whether a state or national government is co! 
cerned. The determination in the Gerhardt case that the 
federal income tax imposed on the employees of the Port 


Authority was not a burden on the Port Authority made 
it unnecessary to consider whether the Authority itself 
was immune from federal taxation: the claimed immunity 
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failed because even if the Port Authority were itself im- 
mune from federal income tax, the tax upon the income of 
its employees cast upon it no unconstitutional burden.” 
Applying Home Owners’ Loan Corporation the 
analogies of the Gerhardt case the court declared that 
the assumpttion made in Collector v. Day and in New 
York ex rel. Rogers v. Graves is contrary to the 
reasoning and conclusions reached in the Gerhardt and 


other recent cases and declared that Collector v. Day 
the other cases in that category are overruled “so far 
as they recognize an implied constitutional immunity 
from income taxation of the salaries of officers or em 
ployees of th utional or a State government of their 
instrumentaliti Chis aspect of the case was con 


cluded wit! lowing* statement 


So mu he burden of a non-discriminatory gen- 
eral tax upon t incomes of employees of a government, 
state or natior as may be passed on economically to 
that govern through the effect of the tax on the price 
level of labor materials, is but the normal incident of 
the organization within the same territory of two govern- 
ments, each pr ssing the taxing power. The burden, so 
far as it can be said to exist or to affect the government 


in any indire 
stitution presup] 
to be within 


incidental way, is one which the Con- 
and hence it cannot rightly be deemed 
plied restriction upon the taxing power 


of the nationa 1 state governments which the Constitu- 
tion has expressly granted to one and has confirmed to the 
other. The is not one to be implied from the 


Constitution, because if allowed it would impose to an 


inadmissible extent a restriction on the taxing power which 


the Constitution has reserved to the state governments.”’ 
The Cuter Justice concurred in the result. Mr. 
Justice FRANKFURTER filed a concurring opinion. 
He justified the return to the early practice of 
individual opinions which had necessarily fallen into 
infrequent use by the volume of the Court’s business 


and advocated a return to that custom “when an im- 
portant shift nstitutional doctrine is announced”’ 
and declared that “a reversal of a long current of de- 

ustified only if rooted in the Constitu 


historic document designed for a de 


cisions can be 

tion itself as 

veloping natiot 
Developing this thesis he said: 





“For on indred and twenty years this Court has 
been concerned with claims of immunity from taxes im 
posed by one authority in our dual system of government 
because of the taxpayer’s relation to the other. The basis 
for the Court ntervention in this field has not been any 
explicit prov n of the Constitution. The States, after 
they formed the Union, continued to have the same range 
of taxing pows h they had before, barring only duties 
affecting export ports, and on tonnage. Congress, on 
the other ha taxes in o1 ‘to pay the Debts and 
provide for the mon e and general Welfare of 
the United Stat (rt. I, Sec. 8, can reach every person 
and every dollar in the land with due regard to Constitu- 
tional limitatior to the method of laying taxes. But, as 
is true of other great activities of the state and national 
governments, the fact that we are a federalism raises prob- 
lems regarding these vital powers of taxation. Since two 
governments have authority within the same territory 


neither through its power to tax can be allowed to cripple 


the operatior f the other. Therefore state and federal 
governments must avoid exactions which discriminate 
against each other or obviously interfere with one an- 
other’s operatiot These were the determining considera 


tions that led the great Chief Justice to strike down the 
Maryland statute an unambiguous measure of discrim- 
ination against the use by the United States of the Bank 
of the United States as one of its instruments of govern- 
ment.” 
His comment on Marshall’s opinion in McCulloch 
Maryland refers to Marshall’s oft quoted declara- 


tion “The power to tax involves the power to destroy.” 
He recalls the challenge of Justice William Johnson 
and his analysis of the dangerous inroads on the polit 
ical freedom of the states and the union resulting from 
a doctrinaire application of the generalities uttered in 
the course of the opinion. Pursuing this thought he 
said : 

“The seductive cliché that the power to tax involves 
the power to destroy was fused with another assumption, 
likewise not to be found in the Constitution itself, namely 
the doctrine that the immunities are correlative—because 
the existence of the national government implies immunitie 
from state taxation, the existence of state governments 
implies equivalent immunities from federal taxation 

He recalled Mr. Justice BRADLEyY’s dissent ; chat 
acterizes Marshall’s celebrated dictum as within whiat 
Lincoln termed “the realm of pernicious abstraction” 
and cites Mr. Holmes’ declaration “The power to tax 
is not the power to destroy while this court sits.” He 
calls attention to ‘e fact that although the Canadian 
and Australian courts were at first inclined to follow 
the earlier decisions of this court regarding intergov 
ernmental immunity, both the Supreme Court of Can 
ada and the High Court of Australia have completely 
rejected the doctrine of intergovernmental immunity 
and reminds us that dissents in the opinions of the 
Supreme Court have gradually become majority opin 
ions and that even before the present decision the 
rationale of the doctrine had been undermined. He 
said: 

“The judicial history of this doctrine of immunity is a 
striking illustration of an occasional tendency to encrust 
unwarranted interpretations upon the Constitution and 
thereafter to consider merely what has been judicially said 
about the Constitution, rather than to be primarily con 
trolled by a fair conception of the Constitution. Judicial 
exegesis is unavoidable with reference to an organic act 
like our Constitution, drawn in many particulars with pur 
posed vagueness so as to leave room for the unfolding 
future. But the ultimate touchstone of constitutionality is 
the Constitution itself and not what we have said about it. 
Neither Dobbins v. Commissioners, nor Collector v. Day, 
can stand appeal to the Constitution and its historic pur 
poses. Since both are the starting points of an interdepen- 
dent doctrine, both should be, as I assume them to be, over- 
ruled this day. Whether Congress may, by express legis 
lation, relieve its functionaries from their civic obligations 
to pay for the benefits of the State governments unde: 
which they live is matter for another day.” 

Mr. Justice BuT_er delivered a dissenting opin 
ion in which Mr. Justice McReynotps joined. He 
said: 

“From the decision just announced, it is clear that 
the Court has overruled Dobbins v. The Commissioners of 
Erie County (1842) 16 Pet. 435, Collector v. Day (1871) 
11 Wall. 113, New York ex rel. Rogers v. Graves, supra, 
and Brush v. Commissioner (1937) 300 U. S. 352. Thu 
now it appears that the United States has always had 
power to tax salaries of State officers and employees and 
that similarly free have been the States to tax salaries of 
officers and employees of the United States. The compensa 
tion for past as well as for future service to be taxed and 
the rates prescribed in the exertion of the newly disclosed 
power depend on legislative discretion not subject to judi 
cial revision. Futile indeed are the vague intimations that 
this Court may protect against excessive or destructive 
taxation. Where the power to tax exists, legislatures may 
exert it to destroy, to discourage, to protect or exclusively 
for the purpose of raising revenue .. . Appraisal of lurking 
or apparent implications of the Court’s opinion can serve 
no useful end for, should occasion arise, they may be ig 
nored or given direction differing from that at first seem 
ingly intended. But safely it may be said that presently 
marked for destruction is the doctrine of reciprocal im- 
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munity that by recent decisions here has been so much im- 
paired.” 

In No. 491, State Tax Commission of Utah v. 
Van Cott, (83 Adv. Op. 588; 59 Sup. Ct. Rep. 605) 
a similar question was involved as to the taxation of 
the salary of an attorney for the Reconstruction 
Finance Corporation and the Regional Agricultural 
Credit Corporation. Exemptions there claimed were 
denied by the State Tax Commission but the State Su 
preme Court reversed. 

Mr. Justice BLAck delivered the opinion of the 
Court. 

The point had been raised that the interpretation 
of the Utah statute by the Supreme Court of that State 
made it a state and not a federal question and that the 
question was not therefore subject to review. On that 
point the opinion declared : 

“But that decision cannot be said to rest squarely upon 
a construction of the State statute. The Utah court stated 
that the question before it was whether respondent’s sal- 
aries from the agencies in question were ‘taxable income 
for the purpose of the State income tax law,’ and that the 
answer depended upon whether these agencies exercised 
‘essential governmental functions.’ But the opinion as a 
whole shows that the court felt constrained to conclude as 
it did because of the Federal Constitution and this Court’s 
prior adjudications of Constitutional immunity. Otherwise, 
it is difficult to explain the court’s declaration that respond- 
ent could not be taxed under the ‘doctrine of the Graves 
case until such time as a different rule is laid down by the 
courts, the Congress or the people through amendment to 
the Constitution.’ (Italics supplied.) If the court were 
only incidentally referring to decisions of this Court in 
determining the meaning of the State law, and had con- 
cluded therefrom that the statute was itself intended to 
grant exemption to respondent, this Court would have no 
jurisdiction to review that question. But, if the State court 
did in fact intend alternatively to base its decision upon 
the State statute and upon an immunity it thought granted 
by the Constitution as interpreted by this Court, these two 
grounds are so interwoven that we are unable to conclude 
that the judgment rests upon an independent interpreta- 
tion of the State law. Whatever exemptions the Supreme 
Court of Utah may find in the terms of this statute, its 
opinion in the present case only indicates that ‘it thought 
the Federal Constitution (as construed by this Court) 
required’ it to hold respondent not taxable.” 

Since the decision of the state court was based 
upon the decision of the Supreme Court in the Rogers 
v. Graves case and since that case is now overruled 
by the opinion in Graves v. O'Keefe, care was taken 
so to dispose of the matter as to permit the state court 
to act free from the obligations which followed that 
overruled case. On this point the opinion says: 

“We have frequently held that in the exercise of our 
appellate jurisdiction we have power not only to correct 
error in the judgment under review but to make such dis- 
position of the case as justice requires. And in determin- 
ing what justice does require, the Court is bound to con- 
sider any change, either in fact or in law, which has 
supervened since the judgment was entered. We may 
recognize such a change, which may affect the result, by 
setting aside the judgment and remanding the case so that 
the state court may be free to act. We have said that to do 
this is not to review, in any proper sense of the term, the 
decision of the state court upon a non-federal question, but 
only to deal appropriately with a matter arising since its 
judgment and having a bearing upon the right disposition 
of the case. Applying this principle, we vacate the judg- 
ment of the Supreme Court of Utah and remand the cause 
to that court for further proceedings.” 

The Cuter Justice took no part in the decision 


The case of Graves vs. New York was argued by 
Mr. Henry Epstein for the petitioners, Solicitor Gen- 
eral Jackson for the United States as amicus curiae, 
and Mr. Daniel McNamara, Jr., for the respondent. 
State Tax Commission et al. vs. Van Cott was ar- 
gued by Mr. Irwin Arnovitz for the petitioners and 
Mr. W. Q. Van Cott pro se. 
Taxation—Special Assessment—Legislative Finding 
of Benefits—Degree of Conclusiveness 
When the legislature authorizes a special assessment 
on lands which it has found will be specially benefited by 
the equipment and unified operation of preexisting drain- 
age facilities and there is a reasonable basis for the find- 
ing, failure to provide in the act for a trial on the issue 
of benefits is not on unconstitutional denial of due process. 


Ray Chesebro Vv. Los Angeles County Flood 
Control District, et al., 83 Adv. Op. 613; 59 Sup. Ct 
Rep. 622. 

A California statute authorized an administrative 
board to levy special assessments within a flood con 
trol district to pay the cost of maintenance and opera 
tion of facilities for the protection of the land in the 
district from damages by flood or storm, and as a 
means to that end to accept a conveyance of “all but 
not less than all” drainage systems of definite classes 
within the district and provided that thereupon it 
should be liable for principal and interest of bonds 
formerly issued to pay the cost of constructing the 
transferred property and might levy a special tax each 
year on the taxable real estate in the district, for the 
payment of those liabilities. 

The board accepted a transfer of the improvements 
and systems of eleven drainage districts, being all of 
the drainage systems therein existing. 

Appellant, a property owner, and the City of Los 
Angeles, filed in the highest court of the state petition 
for a peremptory writ of mandate, charging that the 
board intended to levy special assessments against all 
real estate in that district for the purpose of meeting 
the outstanding obligations incurred by former drain 
age districts in the construction of the work so trans- 
ferred. It challenged the legality of those assessments 
as intended to be made without regard to the accrual 
of benefits and as depriving petitioners of property 
without due process of law. The prayer was for a 
peremptory writ of mandate to require appellees to 
levy assessments in accordance with the special assess 


t 


ment law prior to the addition thereto of Section 13% 
under which they were purporting to act and to com 
mand them to refrain from levying any 
under that petition. A demurrer was sustained by the 
state court and the writ denied. 

The ruling of the state court was that a finding by 
the legislature that lands within the flood control dis- 
trict would be benefited by that district’s acquisition 
and operation of the prior drainage district is conclu- 
sive unless shown to be without reasonable foundation. 

After appeal to the Supreme Court appellees 
moved to dismiss or affirm as to the city, on the ground 
that no federal question was involved and as to both 
appellants on the ground that the decision below pre 
sented no substantial federal question and rests on ade- 
quate non-federal grounds. The city’s appeal was dis- 
missed and further consideration of the question of 
jurisdiction and of the motion to dismiss or affirm was 
postponed to the hearing on the merits 

The opinion of the court was deliveres 
Justice Butter. On the question of juris 


said: 


assessment 
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“The validity of the statute under the federal consti- 
tution was by the petition appropriately drawn in question 
and in substance the decision of the state supreme court is 
in favor of its validity . . . Its judgment does not depend 
upon characterization of the statute or mere interpretation 
of the language employed. Its decision is to the effect that 
the legislature found that the real property within the flood 
control district would be specially benefited by the acquisi- 
tion of the district drainage works and that therefore the 
appellant and other owners are not entitled to be heard 
on the question of benefits. Appellant contends there is no 
foundation for the ruling that the legislature made that 
determination and that, as put in operation and effect by 
the State, Sec. 13% deprives him of his constitutional right 
to be heard. . . .We are unable to say that the question is 
foreclosed by our decisions or that it is so clearly not 
debatable as to require dismissal for lack of substance... . 
Nor do we find any merit in the contention that the judg- 
ment rests upon an independent non-federal ground.” 

Passing to the consideration of the principal con- 
troversy the court held that the judgment was right 
and must be affirmed. As to the basic grounds sup- 
porting this conclusion the opinion says: 

“In the absence of flagrant abuse or purely arbitrary 
action, the State, consistently with the federal constitution, 
may establish local districts to include real property that it 
finds will be specially benefited by drainage, flood control, 
or other improvements therein, and, to acquire, construct, 
maintain and operate the same, may impose special tax 
burdens upon the lands benefited. And where, within 
the scope of its power, the legislature itself has found that 
the lands included in the district will be specially benefited 
by the improvements, prior appropriate and adequate in- 
quiry is presumed, and the finding is conclusive... . But 
where the district was not directly created by the legisla- 
ture and there has been no determination by it that their 
property will be benefited by the local improvements the 
owners are entitled, under the due process clause of the 
Fourteenth Amendment, to be heard by some officer or 
tribunal empowered by the State to hear them and to con- 
sider and decide whether their lands will be specially 
benefited The legislature need not adopt any form of 
statement or finding for, in the enforcement of restraints 
imposed by the federal constitution upon the power of 
States to assess and collect taxes, this Court regards the 
substance of their enactments as controlling rather than 
mere forms of expression employed.” 

“By the enactment of the challenged section, the legis- 
lature unquestionably intended that the use of the drainage 
works should not be limited to the purposes for which orig- 
inally they were intended but that they should also be used 
in connection with other facilities for the purposes of the 
flood control district. The challenged section was not en- 
acted to create a new assessment district but specially to 
authorize the one already established to accept, maintain, 


and use the designated improvements for some of the pur- 
poses enumerated in the flood control act. The essential 
features of the challenged statute necessarily imply special 


benefits to the lands in question. We think the state court’s 
ruling that impliedly the legislature made the requisite 
findings is not without adequate foundation. Mere lack of 
formal or express statement of them is not sufficient to 
require reversal.’ 

The case was argued by Mr. Bourke Jones for 
appellant and by Mr. W. B. McKesson for appellees. 


Carriers—Duty to Collect Tariff Charges—Shipper’s 
Liability Under Tariff for Installing Grain Doors 

Under a tariff filed with and approved by the Interstate 
Commerce Commission, it is the duty of a shipper of grain 
in bulk to install grain doors in box cars ordered by the 
shipper for grain shipments. 

Where the carrier performs such duty for the shipper 
at the latter’s request, the shipper cannot escape liability 
for the tariff charges for the service, on the ground that 
there was no arrangement made, as required by the tariff, 


between shipper and carrier relating to the service. 

The request of the shipper for cars after a certain date 
equipped with grain doors fully coopered and ready for 
loading, made with knowledge of the tariff, constitutes an 
arrangement within the meaning of the tariff provision. 


Lowden et al. v. Simonds-Shields-Lonsdale Grain 
Co., 83 Adv. Op. 610; 59 Sup. Ct. Rep. 612. 

In this case the question involved was whether an 
interstate rail carrier’s charges for services actually 
used by a shipper and authorized by a tariff requiring 
prior arrangements for the services are uncollectable, 
when the services are rendered on orders, preceded or 
accompanied by denials of legal liability. 

Petitioners, as Trustees of the Chicago, Rock Is- 
land and Pacific Railway Company, brought suit in a 
federal district court for the value of services rendered 
in installing grain doors on box cars used by the re- 
spondent, a shipper, for shipments of grain moving 
in bulk in interstate commerce. Grain doors are re- 
quired to prevent leakage of grain in transit, and are 
wooden barriers which must be placed inside the box 
car doors before loading and removed upon unloading. 
Prior to July 1, 1935, they were furnished and in- 
stalled by railroads without charge. But on that date 
a tariff was filed with the Interstate Commerce Com- 
mission whereby the cost of installing grain doors was 
shifted to the shippers, the tariff prescribing “a charge 
of one dollar ($1.00) per car; prior arrangements for 
the service to be made with the carriers and to cover 
a specified period of time.” 

When the tariff went into effect, respondent and 
other shippers, by letter, informed the railroads, in- 
cluding the petitioners, that notwithstanding the tariff 
they expected the railroads to furnish cars with proper 
equipment for grain and would not pay for the serv- 
ice of installing grain doors. They wrote in part: 
“Said undersigned parties further notify you that if 
ordinary box cars are furnished and supplied upon 
such orders [for cars for the shipment of bulk grain] 
they will expect them to be fully coopered or prepared 
with necessary side-door barricades completely in- 
stalled and ready for loading.” 

The carriers protested that neither they nor the 
shippers could become parties to practices not in con- 
formity with the tariff. Later, between July 1, 1935, 
and February 29, 1936, the petitioners, upon orders of 
the respondents, supplied 624 box cars for shipment of 
grain in bulk and before loading them the petitioners 
installed grain doors. They then rendered monthly 
bills charging the respondents $1.00 for each car. In 
November, 1935, the respondent returned the bills on 
the ground that it had made no arrangement for the 
petitioners to install grain doors as its agents, as con- 
templated by the tariff. It concluded with a request 
that petitioners reveal the justification for the charges 
in the absence of any arrangement. 

The petitioners’ agent replied on January 9, 1936, 
that the letter of July 2, 1935, had been construed as 
effecting an arrangement and “accepting such prior ar- 
rangement, the cars were coopered for your account 
and as your agent, and were accepted and used by you 
as such.” 

The instant suit followed, whereby the petitioners 
sought to recover the charges prescribed in the tariff. 
Before it was tried, the Interstate Commerce Commis- 
sion passed upon the reasonableness and validity of the 
charge, and ruled it was proper to require the shipper 
to bear the expense of installing grain doors furnished 
by the carrier, but that the charge of $1.00 per car was 
unreasonable and should be limited to 60c per car. It 
ordered reparation to shippers for what they had paid 
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above the 60c charge. The petitioners reduced their 
demands to 60c per car and prayed judgment for 
$374.40. The District Court ruled for the respondent 
and the Circuit Court of Appeals affirmed. 

On certiorari the judgment was reversed by the 
Supreme Court, in an opinion by Mr. Justice REEp 
He first points out that the Interstate Commerce Com- 
mission had determined that it was the duty of the 
shipper to install the grain doors and that the carrier 
can only receive 60c when it acts for the shipper in 
performing that duty. Ile points out further that the 
letter of the carrier advising the shippers as to the 
requirements for grain doors constituted an arrange- 
ment, and finally concludes that the shipper must pay 
the charge as prescribed, since otherwise an involun- 
tary rebate would be effected. Discussing this, and 
disposing of the contentions of the respondent, Mr. 
Justice Reep says: 


“The ruling of the Interstate Commerce Commission 
determines that the installation is a duty of the shipper and 
that the carrier can only receive sixty cents when it acts 
for the shipper in performing that duty. These are the 
essential provisions of the tariff. To facilitate the rendition 
of the service prior arrangements are required. The dom 
inant elements are the responsibility for and the amount of 
the charge. These are fixed by the tariff. The letter of 
July 2, 1935, from the shippers required the installation 
of the grain doors and the respective orders for the sep 
arate cars, given thereafter, were given in the light of this 
demand for cars so equipped. We think this was an ar 
rangement under the tariff. On July 2, 1935, the respondent 
clearly signified its desire for cars fully coopered and ready 
for loading. Its letter of that date was an unconditional 
request for the petitioners’ services for a sufficiently speci 
fied period of time—‘from and after July 1, 1935.’ The 
announcement that respondent would decline to pay for 
them in no way qualified the request for tariff services 
and cannot now stave off liability. The petitioners could 
disregard this advance disclaimer of liability and rely 
upon the courts to enforce observance of the tariff. Until 
changed, tariffs bind both carriers and shippers with the 
force of law. Under Section 6 of the Interstate Commerce 
Act the carrier cannot deviate from the rate specified in 
the tariff for any service in connection with the transporta 
tion of property. That section forbids the carrier from 
giving a vo.untary rebate in any shape or form. This 
Court has had occasion recently to sustain action of th 
Commission aimed at carriers’ practices resulting in collec- 
tion of less than the tariff rate. It is equally important to 
aid the efforts of a carrier in collecting published charges 
in full. Involuntary rebates from tariff rates should be 
viewed with the same disapproval as voluntary rebates. 


“The respondent suggests that the suit must fail be 
cause based upon a tariff held by the Interstate Commerce 
Commission ‘unreasonable and unlawful.’ The Commission 
did not hold the tariff unlawful or wholly unreasonable. It 
clearly recognized the validity of a tariff charge for instal- 
lation services rendered by carriers at the request of ship- 
pers, but found $1.00 per car unreasonable to the extent 
that it exceeded $.60. It awarded reparation to those who 
had paid $1.00 per car and authorized the carriers to waive 
collection of the amount over $.60 per car from shippers 
who had not paid. The only relief afforded respondent by 
the Commission’s decision is a right to reparation for all 
payments over $.60 per car. The voluntary reduction of 
their claim by the petitioners is a sensible adjustment of 
their right to recover the tariff charge and of their obliga- 
tion to make reparation to the extent that it is unreason- 
able.” 


The case was argued by Messrs. Hale Houts and 
Dean Wood for the petitioners, and by Mr. Melville 
W. Borders, Jr., for the respondent 


Summaries 


State Statutes—Due Process—Criminal Law— 
“Gangs” and “Gangsters” 

Lanzetta, et al., v. State of New Jersey. 83 Adv. 
Op. 590; 59 Sup. Ct. Rep. 618. (No. 308, decided 
March 27, 1939). 

Appeal from the New Jersey Court of Errors and 
Appeals involving the constitutionality under the due 
process clause of the Fourteenth Amendment of a New 
Jersey Criminal Statute which provides that any pet 
son not engaged in any lawful occupation, known to 
be a member of any gang consisting of two or more 
persons, who has been convicted at least three times 
of being a disorderly person, or who has been convicted 
of any crime in this or any other state, is declared to 
be a gangster, punishable by fine or imprisonment or 
both. In this case the indictment upon which sentence 
and conviction were based, charged that on certain spe 
cific dates the defendants, not being engaged in any law 
ful occupation, known to be members of a gang con 
sisting of two or more persons, and having been con 
victed of a crime in the state of Pennsylvania, are hereby 
declared to be gangsters. 

The Court’s opinion by Mr. Justice BuTver holds 
that if, on its face, the statute is repugnant to the due 
process clause, specifications of details of the offens: 
intended to be charged would not validate it; because 
it is the statute, not the accusation under it, that pre 
scribes the rule to govern conduct and warns against 
transgression, and because due process requires that 
the terms of a penal statute creating a new offense must 
be sufficiently explicit to inform those who are subject 
to it what conduct on their part will render them liable 
to its penalties. The opinion then examines the statute 
and declares that the words “gang” and “gangster” are 
too ambiguous to satisfy this requirement; that other 
language of the statute is also ambiguous; that the pro 
vision condemns no act or omission ; and concludes that 
the terms the legislature has used to indicate what it 
purports to denounce are so vague, indefinite and un 
certain that the statute must be condemned. 

Mr. Justice FRANKFURTER did not participate 

The case was argued on January 9, 1939, by M1 
Samuel Kagle for appellants and by Mr. Robert Pea 
cock and Mr. French B. Loveland for appellee 

State Statutes—Interstate Commerce—Police 
Power—Animal Disposal 

Clason v. State of Indiana. 83 Adv. Op. 599; 59 
Sup. cx Rep. 609. (No. 517, decided March 27, 1939) 

Appeal from an Indiana Supreme Court judgment 
sustaining as constitutional the 1937 Animals Disposal 
Act of that state. The statute required and regulated 
the prompt disposal of dead animals (not slaughtered 
for food) under the supervision of the state veterinar 
ian. It entirely prohibited transportation of the dead 
animals to points outside the state. Here the defendant 
was convicted of transporting a dead horse out of In 
diana into Illinois without a license to do so under the 
act. The statute and conviction under it were chal 
lenged, as violating the commerce clause of the Federal 
constitution. 

The Court’s opinion by Mr, Justice McReyNo.ps 
finds no basis for a charge that the statute discriminates 
against legitimate interstate commerce, since it is an 
appropriate sanitary and health measure and since the 
state has not recognized dead horses as legitimate a1 

(Continued on page 438) 
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DECISIONS ON THE FEDERAL RULES OF CIVIL 


PROCEDURE 





FROM BULLETINS XXII, XXIII, XXIV AND XXV ISSUED BY THE 
DEPARTMENT OF JUSTICE 


RULE 4—Process—Subdivision (b)—Same: Form 


Utility Manufacturing Co., Inc., v. Elgin Labora- 
tories, et al. (Southern District of New York, Hut- 
BERT, D. J., Jan. 24, 1939). 


Defendant’s motion to set aside service of the 
summons should be granted if it appears that since 
service of the process the complaint has been amended 
by asserting a new claim for relief and service of such 
amended complaint has not been made on defendant. 

Rule 5(a) ) 
Subdivision (d)—Summons: Personal Service 

Mary Clancy v. Helen Balacier, et al. (Southern 
District of New York, Lerset, D. J., Mar. 16, 1939). 

Action brought in Southern District of New York 
by a resident of that state against citizens of West Vir- 
ginia for personal injuries resulting from an automo- 
bile accident occurring in New York City. Copies of 
the summons and complaint were served on the Secre- 
tary of State of New York, who was an agent au- 
thorized by a New York statute to receive service of 
process on nonresidents operating motor vehicles 
within the state, and also on the defendants by deliver- 
ing copies to them personally in West Virginia in ac- 
New York statute and Rule 4 (d) 


cordance with the 


(7). Held, such service fully complied with the Rules. 
Subdivision (f)—Territorial Limits of Effective 
Service 

F. & M. Skirt Company, Inc. v. A. Wimpfheimer 
& Bro., In (District of Massachusetts, McLELLAN, 
D. J., Apr. 3, 1939). 


Third-party process may not be served outside of 
the state in which the action is pending. 


RULE 5—Service and Filing of Pleadings and 
Other Papers — Subdivision (2) — Service: When 
Required 

Utility Manufacturing Co., Inc, v. Elgin Labora- 
tories, et al. (Southern District of New York, Hut- 
BERT, D. J., Jan. 24, 1939). 

Defendant’s motion to the 
summons should be granted if it appears that since 
service of the process the complaint has been amended 
by asserting a new claim for relief and service of such 
amended complaint has not been made on defendant. 


set aside service of 


RULE 6—Time—Subdivision (b)—Enlargement 


Buggeln & Smith Incorporated v. Standard 
Brands Incorporated. (Southern District of New 


York, Hutsert, D. J., Feb. 7, 1939). 

Efforts to file a demand for a jury trial later than 
ten days after service of the last pleading may be 
regarded as an application under Rule 6 (b) for leave 
to enlarge such period and should be granted if it 


appears that the failure to demand a jury was excus- 
able. 





Alfred Hofmann, Inc. v. Textile Machine |V orks. 
(Eastern District of Pennsylvania, Kirkpatrick, D. J., 
Mar. 20, 1939). 

A demand for trial by jury filed after expiration 
of the ten-day period prescribed by Rule 38 (b) should, 
in the discretion of the court, be stricken if it appears 
that the case is of such nature that it ought not to be 
tried by a jury. (Rules 38 (b) and 39 (b) ) 


RULE 7—Pleadings Allowed; Form of Motions— 
Subdivision (b)—Motions and Other Papers 

Virginia R. Crim v. Lumbermens Mutual Casualty 
Company. (District of Columbia, Luurine, J., Mar. 
3, 1939). 

If a third party defendant is brought in by an 
ex parte order, the better practice for contesting the 
sufficiency of the third party complaint is by a motion 
to vacate the order granting leave to file it and to strike 
the complaint, rather than by a motion to dismiss the 
third party complaint. 


RULE 8—General Rules of Pleading—Subdivision 
(a)—Claims for Relief 

E. H. Martin and Lina Moery Martin v. Ralph 
Moery, Mrs. Ralph Moery, John H. Moery and Mrs. 
Tohn H, Moery. (Eastern District of Illinois, WHam. 
D. J., Mar. 13, 1939). 

Averment that the amount in controversy is more 
than $3,000 is an insufficient allegation of jurisdic- 
tional amount unless supported by other allegations of 
definite and concrete facts. But see KVOS v. Asso- 
ciated Press, 299 U. S. 269, 277; E. I. DuPont De- 
Nemours & Co. v. Temple, 272 F. 456, 457 (C. C. A. 
4th) ; General Petroleum Corporation of California v. 
Beanblossom, 47 F. (2d) 826, 828 (C. C. A. 9th). 


Subdivision (e)—Pleading to Be Concise and 
Direct; Consistency 
Virginia R. Crim v. Lumbermens Mutual Cas- 
ualty Company. (District of Columbia, Lunrine, J., 
Mar. 3, 1939). 
A party may state his case as extensively as he 
wishes and is not confined to one theory. 


RULE 10—Form of Pleadings—Subdivision (b)— 
Paragraphs; Separate Statements 

American Fomon Company, et al. v. United Dye- 
wood Corporation, et al. (Southern District of New 
York, Carrey, D. J., Sept. 19, 1938). 

In an action which was commenced before the ef- 
fective date of the new Rules and in which an amended 
complaint was dismissed after such date for lack of 
jurisdiction, plaintiff’s leave to serve a second amended 
complaint may be conditioned on compliance with the 
new Rules in respect of separately stating and number- 
ing the causes of action. 
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RULE 12—Defenses and Objections—Subdivision 
(a)—When Presented 

United States of America v. Revere Copper and 
Brass Company. (Northern District of New York, 
Cooper, D. J., Mar. 20, 1939). 

Plaintiff should be required to accept defendant’s 
answer on the merits after the District Court’s de- 
cision, dismissing the complaint for failure to state a 
cause of action, has been reversed by the Circuit Court 


of Appeals. 


Subdivision (b)—How Presented 

Hamilton Watch Company v. The George W. 
Borg Company. (Northern District of Illinois, East- 
ern Division, Wi-kerson, D. J., Mar. 16, 1939). 

In an action by a nonresident against a foreign 
corporation which, in compliance with state law, had 
consented to suit in that state for the purpose of se- 
curing a license to do business therein, a motion to 
dismiss for lack of jurisdiction over the defendant 
should be granted since compliance with the state stat- 
ute does not constitute consent to be sued in a district 
other than that of a state in which the corporation was 
organized or in a district other than that of the plaintiff, 
if service can be had on defendant in that district. 


Frances J. Gallagher and James Gallagher v. Law- 
rence P. Carroll and William McKinley Michael. 
(Eastern District of New York, Camppett, D. J., 
Mar. 18, 1939). 

Motion to dismiss on the ground that defendant 
does not reside in district in which suit is brought 
should be denied upon showing by plaintiff that in 
statement accompanying registration of motor vehicles 
defendant declared his residence to be in said district. 

Mary Abruzzino v. The National Fire Insurance 
Company of Hartford, Connecticut (Northern Dis- 
trict of West Virginia, Watkins, D. J., Mar. 22, 
1939). 

In an action on a fire insurance policy, defendant 
alleged that plaintiff had misrepresented facts as to 
the existence of other insurance on the property. Plain- 
tiff moved to strike such defense under Rule 12 (b) 
for insufficiency because permission for other insur- 
ance had been given by endorsement on the policy. 
Held, defense was properly pleaded and motion should 
be denied. 

S. & R. Grinding and Machine Company, a cor- 
poration, v. United States of America. (Western Dis- 
trict of Pennsylvania, ScHoonMAKER, D. J., Mar. 23, 
1939). 

An affidavit of defense under the Pennsylvania 
Practice Act raising questions of law, is equivalent to 
a motion to dismiss for failure to state a claim upon 
which relief may be granted under Rule 12 (b) of 
the Federal Rules of Civil Procedure. 

Frank C. Reilly v. Robert W. Wolcott. 
ern District of New York, Lersetr, D. J., 
1939). 

A motion to dismiss for failure to state a claim 
may be directed to the complaint as supplemented by a 
bill of particulars. 

Benjamin Duarte v. Christie Scow Corporation v. 
The City of New York. (Southern District of New 
York, Lerpetr, D. J., Mar. 14, 1939). 

A third-party defendant may obtain dismissal for 
insufficiency, as against it, of both the plaintiff’s com- 
plaint and the third-party plaintiff's complaint. 


( South- 
Mar. 27, 





Subdivision (d)—Preliminary Hearings 

Cullen F. Welty v. Warren W. Clute, Jr., et al. 
(Northern District of New York, Bryant, D. J., Mar. 
29, 1939). 

Under the circumstances of the case, determina- 
tion of motion to dismiss on ground that the cause of 
action was not one to enforce a lien on or claim to real 
or personal property located within the district, de- 
ferred until the trial. 


Subdivision (e)—Motion for More Definite State- 
ment or for Bill of Particulars 

Jim Tully v. William K. Howard, et al. 
ern District of New York, Hutsert, D. J., 
1939). 

1. A motion for a bill of particulars may be made 
only within twenty days after service of the pleading 
to which the motion is directed and no such motion, 
directed to the complaint, is permitted after issue 
joined. 

2. The scope of a bill of particulars should be 
limited to matters necessary to enable the moving party 
to prepare his responsive pleading and parties should 
be required to employ other procedure provided by the 
Rules to obtain additional information necessary to en- 
able them to prepare for trial. 

3. If a motion for a bill of particulars requests 
information to assist the moving party to prepare for 
trial as well as that necessary to enable him to pre- 
pare his responsive pleading, the court may direct that 
only those particulars of the latter class need be sup- 
plied. 


( South- 


Jan. 31, 


Mary Abruzzino v. The National Fire Insurance 
Company of Hartford, Connecticut. (Northern Dis- 
trict of West Virginia, Watkins, D. J., Mar. 22, 
1939). 

1. In an action on a fire insurance policy in which 
defendant alleges that the fire hazard to the property 
was increased by plaintiff in violation of the terms of 
the contract, plaintiff is entitled to a more definite 
statement showing in what manner and by what means 
the fire hazard was increased and in what manner such 


“increase caused or contributed to the fire. 


2. In an action on a fire insurance policy, de- 
fendant alleged that plaintiff had misrepresented facts 
as to the existence of other insurance on the property. 
Plaintiff moved to strike such defense under Rule 12 
(b) for insufficiency because permission for other in- 
surance had been given by endorsement on the policy. 
Held, defense was properly pleaded and motion should 
be denied. (Rule 12(b) ) 
RULE 13—Counterclaim and Cross-Claim—Subdi- 

vision (a)—Compulsory Counterclaims 

The Union Central Life Insurance Company v. 
Phoebe Burger, et al. (Southern District of New 
York, Coxe, D. J., Mar. 14, 1939). 

1. In a suit by an insurance company to cancel 
a life insurance policy for fraud, defendant must plead 
his counterclaim to recover benefits under the policy, 
if he ever wishes to assert such claim. 

2. A defendant pleading a legal counterclaim to 
an action for equitable relief is entitled to a jury trial 
of his counterclaim. (Rule 38 (a)) 

3. When a legal counterclaim is set up in an 
equity action, the equitable issues should be disposed 
of first, after which, the trial of the legal issues may 
proceed. (Rule 42 (b)) 
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DECISIONS ON FEDERAL RULES OF CIVIL PROCEDURE 








RULE 14—Third-Party Practice—Subdivision (a) 
—When Defendant May Bring in Third Party 

J. Dan Bossard, et al v. W. R. McGwinn v. John 
W. Siegel. (Western District of Pennsylvania, 
ScHoonMAKER, D. J., Mar. 23, 1939). 

1. In an action for personal injuries resulting 
from an automobile accident in which jurisdiction is 
based on diversity of citizenship, defendant may bring 
in the driver of the car in which plaintiff was riding at 
the time of the accident, as a third party defendant 
although both the latter and the plaintiff are citizens 
of the same state and residents of the same district. 

2. A third party claim is merely ancillary to the 
original action and the fact that the third party de- 
fendant and the plaintiff are citizens of the same state 
and residents of the same district does not deprive the 
court of either jurisdiction or venue. (Rule 82) 


Virginia R. Crim v. Lwnbermens Mutual Casualty 


Company District of Columbia, Lunrine, J., Mar. 
3, 1939). 
1. The complaint, in an action against an insur- 


lleged in one count, that plaintiff aban- 
ction growing out of a collision with 
an automobile belonging to defendant’s insured, in con- 
sideration of defendant’s promise to pay plaintiff’s dam- 
ages, and in a second count that plaintiff was induced 
by fraudulent representations to abandon her cause of 
action against the estate of the driver of the car who 
was killed in the accident. The defendant brought 
in plaintiff’s attorney by third party proceedings alleg- 
ing that the latter was liable to the plaintiff because 
he negligently failed to sue the driver’s estate before 
such claim became barred by the statute of limitation. 
Third party defendant moved to dismiss the third 
party complaint on the ground that the claim set forth 
therein was “different” from that asserted in plain- 
tiff’s complaint. Held, that the third party proceeding 
was properly brought since it met the test under Rule 
14, i. e., that the claim against the third party defend- 
ant could have been originally asserted by plaintiff. 

2. If a third party defendant is brought in by an 
ex parte order, the better practice for contesting the 
sufficiency of the third party complaint is by a motion 
to vacate the order granting leave to file it and to 
strike the complaint, rather than by a motion to dis- 
miss the third party complaint. (Rule 7 (b) ) 

3. The purpose of third party practice is to avoid 
two actions which should be tried together. 

4. Third party practice permits the defendant to 
bring in a third party defendant who is liable to either 
the plaintiff or the defendant 

5. If the claim set out in the third party com- 
plaint might have been asserted against the third party 
defendant had he been joined originally as a defendant, 
he may be brought in as a third party defendant. 

6. Plaintiff may state two alternative causes of 
action, one against the defendant and the other against 
a third party who has been brought in as a third party 
defendant by the latter 

7. If the action involves alternative claims, one 
against the defendant and the other against the third 
party defendant, a judgment for plaintiff against one 
cannot be collected from the other. 

8. A party may state his case as extensively as 
he wishes and is not confined to one theory. Rule 8 (e) ) 

9. Parties may be joined as defendants against 
whom the right to relief exists in the alternative. 
(Rule 20 (a) ) 


ance company, 
doned a cause 


Edward P. 
New York, 


Joseph Calvino v. 
(Southern District of 
Feb. 2, 1939). 

A workman injured while employed in repair 
work on a ship elected to sue a third party for negli- 
gence rather than receive compensation from his em 
ployer under the Longshoremen’s and Harbor Work 
ers’ Act. Held, defendant was not entitled to bring 
in plaintiff's employer by third party practice. 


Farley, et al. 
Hutsert, D. J., 


Benjamin Duarte v. Christie Scow Corporation v. 
The City of New York. (Southern District of New 
York, Lerpett, D. J., Mar. 14, 1939). 

A third-party defendant may obtain dismissal for 
insufficiency, as against it, of both the plaintiff’s com- 
plaint and the third-party plaintiff’s complaint. (Rule 
12 (b)) 


F. & M. Skirt Company, Inc. v. A. Wimpfheimer 
“ Bro., Inc. (District of Massachusetts, MCLELLAN, 
D. J., Apr. 3, 1939). 

Third-party process may not be served outside of 
the state in which the action is pending. (Rules 4 (f) 
and 82) 


RULE 15—Amended and Supplemental Pleadings 
—Subdivision (a)—Amendments 

Hugh Hubsch v. United States of America. 
(Southern District of New York, Patterson, D. J., 
Jan. 23, 1939). 

Even though the original complaint may be de- 
fective, motion for leave to file an amended complaint 
should be granted, such amendments to relate back to 
the date of the original complaint, if the claim asserted 
in the amended pleading arose out of the same conduct, 
transaction or occurrence as was attempted to be set 
forth in the original complaint. (Rule 15 (c) ) 


Buggeln & Smith Incorporated v. Standard 
Brands Incorporated. (Southern District of New 
York, Huvsert, D. J., Feb. 7, 1939). 

Although a party may amend his pleading as a 
matter of course only within the time prescribed by 
Rule 15 (a), he may serve an amended pleading after 
expiration of such time if such amended pleading is 
accepted by the adverse party without objection. 


Subdivision (c)—Relation Back of Amendments 

Hugh Hubsch v. United States of America. 
(Southern District of New York, Patterson, D. J., 
Jan. 23, 1939). 

Even though the original complaint may be de- 
fective, motion for leave to file an amended complaint 
should be granted, such amendments to relate back to 
the date of the original complaint, if the claim asserted 
in the amended pleading arose out of the same conduct, 
transaction or occurrence as was attempted to be set 
forth in the original complaint. 


RULE 16—Pre-Trial Procedure; Formulating 
Issues 
Kathryn Geer Penn v. The Automobile Insurance 
Co., a corporation, et al. (District of Oregon, Mc- 


Cottocn, D. J., Mar. 24, 1939). 

In view of the provisions for pre-trial procedure, 
the court may, in advance of a second trial by an action, 
make rulings as to the use of testimony given by a 
witness at the first trial. 
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RULE 17—Parties Plaintiff and Defendant; Ca- 
pacity—Subdivision (b)—Capacity to Sue or Be 
Sued 

E. E. Gregory, an individual and Gregory Motors, 
a co-partnership v. Royal Typewriter Company, Inc., 
et al. (Southern District of New York, Lersett, D. 
J., Mar. 16, 1939). 

1. A state rule that a suit by a co-partnership 
must be brought in the names of the individual part- 
ners is superseded in patent suits by the provision of 
Rule 17 (b) that a partnership may sue in its com- 
mon name for the purpose of enforcing a substantive 
right existing under the Constitution or laws of the 
United States. 

2. In an action for infringement of a patent 
brought in the Southern District of New York, plain- 
tiff, a co-partnership maintaining its place of business 
in said district, although composed of partners resid 
ing in New Jersey, was not required to post bond for 
costs as a nonresident. 


RULE 19—Necessary Joinder of Parties— 
Subdivision (a)—Necessary Joinder 

Hawkinson, et al. v. Carnell & Bradburn. (East 
ern District of Pennsylvania, Dickinson, D. J., Dec. 
7, 1938). 

In a patent suit commenced before the effective 
date of the new Rules, a motion to dismiss on the 
ground that the patentee who is an involuntary party 
was joined as party plaintiff instead of as party de- 
fendant, should be decided in accordance with the 
Equity Rules and denied, although the new Rules 
would require the same decision on such a motion. 


Subdivision (b)—Effect of Failure to Join 

Wyoga Gas and Oil Corporation v. Geddes H. 
Schrack, et al, (Middle District of Pennsylvania, 
Jounson, D. J., Apr. 3, 1939). 

1. A Delaware corporation brought an action in 
the Middle District of Pennsylvania against twenty-six 
former officers and directors of the corporation to re 
cover damages for various acts of fraud, negligence 
and misconduct, jurisdiction being based solely on di- 
versity of citizenship. Twenty-four of the defendants 
were residents of the district in which suit was brought, 
some of whom moved to dismiss for improper venue 
on the ground that some of the other defendants were 
non-residents. Held, since liability of the defendants 
was joint and several, the non-resident defendants were 
not indispensable parties and therefore the motion 
should be denied. 

2. If several of a number of joint tort feasors are 
subject to the jurisdiction of the court, the action may 
proceed without joining other joint tort feasors, as 
they are not indispensable parties. 

3. Claims for damages against several of a num- 
ber of joint tort feasors may be joined in one action 
and a separate trial may be had on the claims against 
some of them. (Rule 20 (a) ) 


RULE 20—Permissive Joinder of Parties— 
Subdivision (a)—Permissive Joinder 
Virginia R. Crim v. Lumbermens Mutual Casualty 
Company. (District of Columbia, Lunrrne, J., Mar. 3, 
1939). 
Parties may be joined as defendants against whom 
the right to relief exists in the alternative. 


Wyoga Gas and Oil Corporation v. Geddes H. 


Schrack, et al. (Middle District of 
Jounson, D. J., Apr. 3, 1939). 

Claims for damages against several of a number 
of joint tort feasors may be joined in one action and a 
separate trial may be had on the claims against some 
of them. 


Pennsylvania, 


RULE 22—Interpleader 

Standard Surety & Casualty Company of New 
York, a corporation v. Edward P. Baker, et al. (West- 
ern District of Missouri, Western Division, Orts, D. J., 
Feb. 18, 1939). 

A complaint in interpleader cannot be maintained, 
by the surety on a bond given to protect those dealing 
with the principal against loss on account of wrong- 
ful acts, for the purpose of determining the respective 
rights of the surety and multiple claimants under the 
bond, since the multiple liability is not on the same 
obligation. 

Century Insurance Company, Limited v. First Na- 
tional Bank of Hughes Springs, Texas, et al. (Circuit 
Court of Appeals for the Fifth Circuit, Hotmes, C. J., 
Mar. 21, 1939). 

The holder of warehouse receipts sued on a fire 
insurance policy covering goods in the warehouse. De- 
fendant insurance company answered with a plea in the 
nature of a bill of interpleader joining other holders of 
warehouse receipts as cross-defendants. The trustee 
in bankruptcy of the estate of the warehouseman also 
became party defendant claiming that he was entitled 
to the proceeds of the policy. Judgment was rendered 
for the trustee before the effective date of the new 
Rules and the insurance company appealed. Held, 
judgment should be reversed and on the remand of the 
case to the District Court the more liberal provisions 
of Rule 22 with respect to interpleader should be made 
applicable. 

RULE 23—Class Actions—Subdivision (b)— 
Secondary Action by Shareholders 

Rinn et al. v. Asbestos Mfg. Co., et al. (Circuit 
Court of Appeals for the Seventh Circuit, LrnpLey, 
D. J., Nov. 22, 1938). 

Plaintiffs in a representative stockholders’ suit 
against the company and its directors for an account- 
ing for mismanagement and conspiracy to defraud the 
company and its stockholders must allege and prove 
that plaintiffs were shareholders at the time of the 
transactions of which complaint is made or that their 
holdings have since come to them by operation of law. 


RULE 24—Intervention—Subdivision (a)— 
Intervention of Right 

Oliver Franklin Sloan v. Appalachian Electric 
Power Company. (Southern District of West Vir- 
ginia, Watxrns, D. J., Mar. 29, 1939). 

An injured employee receiving compensation 
under an Employees’ Compensation Act brought suit 
for negligence against third party. The applicable 
state law accorded a right of subrogation to the com- 
pensation insurance carrier. Held, insurance carrier 
should be permitted to intervene as party plaintiff in 
the action for negligence. (Rule 24 (b) ) 

United States of America v. Columbia Gas & 
Electric Corporation, et al. (District of Delaware, 
NieEtps, D. J., Mar. 29, 1939). 

1. An application for leave to intervene is not 
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wre than two and one-half years after 
occurrence of events of which applicant seeks to com- 
plain and after considerable money was expended in 
carrying out the transactions, of all of which applicant 
had notice. 

2. In an action by the United States under the 
\nti-Trust to compel defendant to divest itself 
of stock of another corporation, another shareholder 
of the latter corporation does not have such interest 
as to entitle to intervention of right. 

3. Intervention of right may not be allowed if the 


timely if made 


applicant would not be bound by a judgment in the 
main action 

4. In at ion by the United States to compel 
defendant to divest itself of stock of another corpora- 
tion, another shareholder of the latter corporation will 
not be so adversely affected by the disposition of de- 
fendant’s shares as to entitle it to intervention of right. 


5. In order to entitle a person to intervene of 
right, his interest in the property in the custody of the 
court should be legal interest 

6. Corporate stock in the hands of a trustee ap- 
compliance with a judgment direct- 
such stock by its owner is not in the 


pointed to ent 


ing dispositior 


custody of th urt 

7. If the claims of the applicant for leave to 
intervene depart from the field of litigation open to 
the original parties to such an extent as seriously to 


complicate lelay the determination of the main 
action, such application for leave to intervene should 
be denied (Rule 24 (b) ) 

8. A private person may not intervene in an Anti- 
Trust action by the United States if the latter does 
not consent to such intervention. (Rule 24 (b) ) 


Subdivision (b)—Permissive Intervention 
Sloan Appalachian Electri: 
Power Compa (Southern District of West Vir- 
ginia, WATKINS, D. J., Mar. 29, 1939). 

An injured employee receiving compensation 
under an Employees’ Compensation Act brought suit 
for negligence against third party. The applicable state 
law accorded a right of subrogation to the compensa- 
tion insurance carrier. Held, insurance carrier should 
be permitted party plaintiff in the ac- 
tion for negligence 


Oliver Franklin 


intervene as 


Columbia Gas & 
District of Delaware, 


United Stat of America v 
Electric Corporati n, et al 
Nretps, D. J., Mar. 29, 1939) 

If the claims of the applicant for leave to intervene 
depart from the field of litigation open to the original 
parties to such an extent as seriously to complicate and 
delay the determination of the main action, such appli- 
cation for leave to intervene should be denied. 

A private person may not intervene in an Anti- 
Trust action by the United States if the latter does 
not consent to such intervention. 


RULE 26 — Depositions Pending Action — Subdi- 
vision (a)—-When Depositions May Be Taken 
Edwin S. Thomas v. Lazarus Goldstone, et al. 
(Southern District of New York, Hucsert, D. J., Jan. 
24, 1939). - 
When plaintiff moves for leave to examine de- 
fendant before issue joined, such examination should 
not be deferred until completion of the examination of 
plaintiff previously ordered on defendant’s motion, in 
view of the requirement that the Rules be construed 





to secure a just, speedy and inexpensive determination 
of every action. 

Winograd Brothers, Inc. v. The Chase Bank, et 
al, (Southern District of New York, Patrerson, 
D. J., Jan. 20, 1939). 

Each party should bear its own expenses incurred 
in the taking of depositions of witnesses, when the di- 
rect examination is to be on written interrogatories 
but one party obtains leave to cross-examine orally 
and the other party indicates intention to have oral 
redirect examination. 


Subdivision (b)—Scope of Examination 

Floridin Company v. Attapulgus Clay Company, 
et al. (District of Delaware, Nreips, D. J., Mar. 14, 
1939). 

During the taking of depositions in a patent suit, 
the inventor of the defendant’s process should be re- 
quired to respond to questions relating to his interest 
in such patent after its assignment to defendant. 


Margaret T. Bough, et al. v. James B. Lee, et al. 
(Southern District of New York, Lerpett, D. J., 
Mar. 28, 1939). 

1. In an action for personal injuries plaintiff is 
entitled to an inquiry into and production of a state- 
ment previously given by plaintiff to defendant’s in 
surer, a statement previously given by defendant to 
such insurer and certain photographs relating to the 
accident, previously exhibited to plaintiff by the in- 
surer. 

2. When both parties serve notices to take dep- 
ositions, the one who first serves his notice should 
ordinarily be permitted to complete his examinations 
before the other begins. (Rule 30 (b) ) 


Subdivision (d)—Use of Depositions 

United States v. Aluminum Company of Amer- 
ica, et al. (Southern District of New York, Carrey, 
D. J., Mar. 15, 1939). 

An order was made on plaintiff's application, 
prior to effective date of new Rules, for the taking of 
depositions on written interrogatories. No notice of 
the application for the order was given to certain de- 
fendants. Held, the depositions taken thereafter were 
not admissible as against the defendants who did not 
receive notice, either under old Equity Rule 47 under 
which the order was signed or under Rule 26 (d) of 
the new Rules. (Rule 86) 


United States v. Aluminum Company of America, 
et al. (Southern District of New York, Carrey, D. J., 
Mar. 16, 1939). 

A party offering a deposition in evidence may be 
required by the adverse party to read all questions 
and answers thereto, that are relevant to the part al- 
ready introduced. 

RULE 27—Depositions Before Action or Pending 
Appeal—Subdivision (a)—Before Action 
James F. Egan v. Moran Towing & Transporta- 

tion Co., Inc. (Southern District of New York, Hut- 

BERT, D. J., Jan. 25, 1939). 

1. Petitioner in a proceeding to perpetuate testi- 
mony in anticipation of an action for damages for 
wrongful death which occurred on board a tug, may 
not be permitted to inspect and survey the tug. 

2. Discovery by depositions before action under 
Rule 27 should be limited to the taking of testimony of 
persons. 
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3. Permission to enter the land or other property 
of another for the purpose of inspecting, surveying, 
photographing, etc., under Rule 34, should be limited 
in its application to parties to pending actions. (Rule 


34) 


RULE 30—Depositions Upon Oral Examination— 
Subdivision (a)—Notice of Examination: Time and 
Place 

Edward Freeman v. Hotel Waldorf-Astoria Cor- 
poration. (Southern District of New York, Hursenrrt, 
D. J., Jan. 28, 1939). 

1. A notice of examination before trial must state 
the “name and address of each person to be examined, 
if known, and if not known, a general description suffi- 
cient to identify him or the particular class or group to 
which he belongs,” and it is not sufficient if the notice 
merely states that it is to examine a corporate party 
“by the officers, directors, managing agents or em- 
ployees having knowledge thereof.” Such notice need 
not particularize the matter on which the examination 
is sought. 

2. The remedy provided in Rule 37 (d) for wilful 
failure to appear after being served with notice to take 
depositions, applies only to parties or officers or man 
aging agents of parties and not to other persons. (Rule 
37 (d) ) 


Subdivision (b)—Orders for the Protection of 
Parties and Deponents 

Margaret T. Bough, et al. v. James B. Lee, et al. 
(Southern District of New York, Lerpett, D. J., Mar. 
28, 1939). ' 

When both parties serve notices to take deposi- 
tions, the one who first serves his notice should ordi- 
narily be permitted to complete his examinations before 
the other begins. 


RULE 33—Interrogatories to Parties 

Nathan Schwarts, et al. v. Howard Hosiery Com 
pany. (Eastern District of Pennsylvania, Kirk 
PATRICK, D. J., Mar. 15, 1939) 

1. It is proper in a patent case to address an in 
terrogatory to plaintiff as to whether the drawing con 
tained in the patent correctly represents the invention. 

2. It is proper in a patent case to address an in- 
terrogatory to plaintiff asking whether a drawing 
annexed to the interrogatory correctly represents the 
alleged infringing device, provided defendant stipulates 
that it represents the device he is actually producing. 


RULE 34—Discovery and Production of Docu- 
ments and Things for Inspection, Copying, or 
Photographing 

Floridin Company v. Attapulgus Clay Company, 
et al. (District of Delaware, Nretps, D. J., Mar. 14, 
1939). 

1. In an action for infringement of a patented 
process, defendant should not be compelled, during 
taking of depositions, to produce documents relating to 
methods used by it prior to the date of plaintiff’s 
patent; documents showing secret processes, develop- 
ments and research by defendant not relating to the 
patent in suit; documents indicating when defendant 
learned of an earlier patent upon which it relies as an 
anticipation of the claims of the plaintiff’s patent ; docu- 
ments relating to the cost of defendant’s operations 
which is a question for accounting; drawings of appa- 
ratus used by defendant in partially preparing its 





defense ; nor correspondence preliminary to defendant's 
agreement for the purchase of an alleged prior inven- 
tion. Defendant should, however, be compelled to pro- 
duce drawings of apparatus showing effect of its 
process, although the claims of the patent in suit are 
not concerned with apparatus, and documents relating 
to changes in the design of its apparatus. 

2. During the taking of depositions 
suit, the inventor of the defendant’s process should be 
required to respond to questions relating to his interest 
in such patent after its assignment to defendant. (Rule 


26 (b) ) 


James F. Egan v. Moran Towing & Transporta- 
tion Co., Inc. (Southern District of New York, Hut- 
BERT, D. J., Jan. 25, 1939). 

Permission to enter the land or 
another for the purpose of inspecting, surveying, photo- 
graphing, etc., under Rule 34, should be limited in its 
application to parties to pending actions 


in a patent 


other property of 


Stentor Electric Manufacturing Company v. Klax- 
on Company. (District of Delaware, Mar. 22, 1939). 

On motion of plaintiff in a patent suit to require 
the defendant to permit him to inspect and copy cer- 
tain exhibits produced during the taking of depositions 
which had been placed in the custody of the clerk of 
the court, a special master was appointed by Judge 
Nields under Rule 53 to determine whether such ex- 
hibits were produced under Rule 34 or as in response 
to a subpoena duces tecum under Rule 45, and to report 
to the court which parts of such exhibits are material 
to the issues 

United States of America v. Aluminum Company 
of America, et al. (Southern District of New York, 
Carrey, D. J., Apr. 3, 1939). 

In respect of the character of documents, the pro- 
duction of which may be required, Rules 34 and 45 (b) 
must be interpreted as in pari materia 


RULE 37—Refusal to Make Discovery: Conse- 
quences—Subdivision (d)—Failure of Party to 
Attend or Serve Answers 

Edward Freeman v. Hotel Waldorf-Astoria Cor- 
poration. (Southern District of New York, HuLsert, 
D. J., Jan. 28, 1939). 

The remedy provided in Rule 37 (d) for wilful 
failure to appear after being served with notice to take 
depositions, applies only to parties or officers or man- 
aging agents of parties and not to other persons. 


RULE 38—Jury Trial of Right—Subdivision (a)— 
Right Preserved 

The Union Central Life Insurance Company v. 
Phoebe Burger, et al. (Southern District of New 
York, Coxe, D. J., Mar. 14, 1939). 

A defendant pleading a legal counterclaim to an 
action for equitable relief is entitled to a jury trial of 
his counterclaim. 

Subdivision (b) 

Buggeln & Smith Incorporated v 
Brands Incorporated. (Southern District of 
York, Huxsert, D. J., Feb. 7, 1939). 

1. The time within which a party may demand a 
trial by jury as of right terminates at the expiration of 
ten days after the service of the last original pleading 
and the subsequent service of amended pleadings does 
not extend such period. 
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New 
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2. Although a party may amend his pleading as a 
matter of course only within the time prescribed by 
Rule 15 (a), he may serve an amended pleading after 
expiration of such time if such amended pleading is 
accepted by the adverse party without objection. (Rule 
15 (a) ) 

3. Efforts to file a demand for a jury trial later 
than ten days after service of the last pleading mav be 
regarded as an application under Rule 6 (b) for ieave 
to enlarge such period and should be granted if it 
appears that the failure to demand a jury was excus- 


able. (Rule 6 (b 


Alfred Hofmann, Inc. v. 
(Eastern District of Pennsylvania, 
D. J., Mar. 20, 1939). 

A demand for trial by jury filed after expiration 
of the ten-day period prescribed by Rule 38 (b) 
should, in the discretion of the court, be stricken if it 
appears that the case is of such nature that it ought not 
to be tried by a jury 


Textile Machine Works. 
KIRKPATRICK, 


RULE 39—Trial by Jury or by the Court— 
Subdivision (b)—By the Court 

Alfred Hofmann, Inc. v. Textile Machine Works. 
(Eastern District of Pennsylvania, KrrKpaTRICK, 
D. J., Mar. 20, 1939). 

A demand fot 
the ten-day pet 
in the discretior 
that the case is of 
tried by a jury 


trial by jury filed after expiration of 
1 prescribed by Rule 38 (b) should, 
of the court, be stricken if it appears 
such nature that it ought not to be 


RULE 41—Dismissal of Actions—Subdivision (a) 
—Voluntary Dismissal: Effect Thereof 
Chandler Building Corporation, a corporation v. 

Herbert T. Shannon, et al. (District of Columbia, 

LUHRING, J., Mar. 27, 1939). 

After an answer has been filed, plaintiff is not 
entitled to dismiss as a matter of right. 

Rule 41 was held applicable in an action begun 
over five years before the effective date of the new 

Rules. (Rule 8 


Subdivision (c)—Dismissal of Counterclaim, Cross- 
Claim, or Third-Party Claim 

Russo-Asiatic Bank v. Guaranty Trust Company 
of New York. (Southern District of New York, Pat- 
TERSON, D. J., Feb. 16, 1939). 

Defendant filed an answer to intervenor’s cross- 
claim and then a motion for leave to serve an amended 
answer setting up a counterclaim against the inter- 
venor. By consent hearing on the motion was delayed 
although parties stipulated that it should be deemed 
made and heard as of date filed, and in the meantime 
intervenor moved to withdraw from the case. Held, 
since the counterclaim had, for all practical purposes, 
been pleaded before the intervenor’s motion for volun- 
tary dismissal, the latter motion should be denied. 


Subdivision (d)—Costs of Previously Dismissed 
Action 

George Graham v. John Kerns Construction Com- 
pany, a corporation. (Northern District of Iowa, West- 
ern Division, Scott, D. J., Mar. 23, 1939). 

The trial of an action in a District Court of the 
United States and any further proceedings, except 
filing pleadings, notices, etc., therein was stayed by 
order of the court until payment by plaintiff of costs 
in a prior action in a state court, based on the same 





claim against the defendant, which was dismissed by 
plaintiff. 


George A. Martin v. Southern Railway Co., 
Charles Boling v. Southern Railway Co., Earl Boling 
v. Southern Railway Co. (Eastern District of Ten- 
nessee, Taytor, D. J., Apr. 4, 1939). 

Plaintiff may be required to reimburse defendant 
for costs paid by the latter in a previous action which 
was voluntarily nonsuited, and pending action may be 
dismissed if such payment is not made. 


RULE 42—Consolidation; Separate Trials—Subdi- 
vision (a)—Consolidation 

Hulda Klager v. Inland Power & Light Company, 
a corporation. (Western District of Washington, 
Southern Division, Cusuman, D. J., Apr. 7, 1939). 

When numerous parties bring separate actions for 
negligence against the same defendant to recover dam- 
ages for increased flow of water, the defense being that 
the damages were caused by an act of God, such ac- 
tions should not be consolidated for the trial of issues 
as to whether the negligence was the proximate cause 
of each plaintiff’s injury or as to the amount of dam- 
ages. The court reserved for future determination the 
question whether such actions should be consolidated 
for the trial of issues bearing on defendant’s negli- 
gence. 


Subdivision (b)—Separate Trials 

The Union Central Life Insurance Company v. 
Phoebe Burger, et al. (Southern District of New 
York, Coxr, D. J., Mar. 14, 1939). 

When a legal counterclaim is set up in an equity 
action, the equitable issues should be disposed of first, 
after which, the trial of the legal issues may proceed. 
RULE 43—Evidence—Subdivision (a)—Form and 

Admissibility 

Kathryn Geer Penn v. The Automobile Insurance 
Co., a corporation, et al. (District of Oregon, Mc- 
Cottocn, D. J., Mar. 24, 1939). 

1. The testimony of a witness who is out of the 
state, given at a former trial, is admissible at the second 
trial of the action if such testimony is admissible under 
the law of the state in which the court is held. 

2. In view of the provisions for pre-trial proce- 
dure, the court may, in advance of a second trial of an 
action, make rulings as to the use of testimony given 
by a witness at the first trial. (Rule 16) 

RULE 45—Subpoena—Subdivision (b)—For Pro- 
duction of Documentary Evidence 

In the Matter of John W. Harris, Bankrupt. 
(Southern District of New York, Patterson, D. J., 
Jan. 19, 1939). 

A bank may not be required by a subpoena duces 
tecum to produce a transcript of the account between a 
foreign branch of said bank and a customer of the 
branch, since such records are not within the control of 
the main office. 








Stentor Electric Manufacturing Company v. 
Klaxon Company. (District of Delaware, Mar. 22, 
1939). 


On motion of plaintiff in a patent suit to require 
the defendant to permit him to inspect and copy certain 
exhibits produced during the taking of depositions 
which had been placed in the custody of the clerk of 
the court, a special master was appointed by Judge 
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Nields under Rule 53 to determine whether such ex- 
hibits were produced under Rule 34 or as in response 
to a subpoena duces tecum under Rule 45, and to 
report to the court which parts of such exhibits are 
material to the issues. 


403-411 East 65th Street Corp. v. Ford Motor 
Co., Park Central Motors, Inc., Park Central Motors 
Service, Inc., Dutee Wilcox Flint, Corn Exchange 
Bank Trust Co. and Ellen Plaintiff, (Southern Dis 
trict of New York, Leipexr, D. J., Mar. 13, 1939). 

1. A subpoena commanding the production of 
documentary evidence on the taking of a deposition 
should not be quashed if the materiality of the docu- 
ments demanded is shown by the pleadings. 

2. A subpoena for the production of documents 
should contain a time limitation as to the period cov- 
ered by the records demanded, but such limitation may 
appear from the allegations of the complaint. 

United States of America v. Aluminum Company 
of America, et al. (Southern District of New York, 
Carrey, D. J., Apr. 3, 1939). 

1. A subpoena duces tecum under Rule 45 (b) 
may be invoked only for the production of documents 
for use as evidence and not documents to be used to 
refresh a witness’ recollection. 

2. In respect of the character of documents, the 
production of which may be required, Rules 34 and 45 
(b) must be interpreted as in pari materia. (Rule 34) 


RULE 50—Motion for a Directed Verdict— 
Subdivision (a)—When Made: Effect 

Federal Life Insurance Company, a foreign corpo- 
ration v. Victorine B. Rumpel. (Circuit Court of Ap- 
peals for the Sixth Circuit, HAmitton, C. J., Mar. 9, 
1939). 

In an action on an insurance policy, tried before 
the effective date of the new Rules, defendant’s motion 
for directed verdict at the close of plaintiff’s evidence 
was overruled. Defendant’s counsel then made his open- 
ing statement to the jury, after which plaintiff's motion 
for a directed verdict was sustained. On appeal which 
was decided after the effective date of such Rules, judg- 
ment was affirmed. Held, if both parties move for 
directed verdict without reservation of right to go to 
the jury both parties are deemed to have waived such 
right. 

Dissenting opinion in this case held that the judg- 
ment should be reversed on the ground that the fact 
that defendant proceeded to offer evidence was equiva- 
lent to an express reservation of issues to go to the 
jury. (Rule 86) 

Subdivision (b)—Reservation of Decision on 
Motion 

Blue Bird Taxi Corporation v. American Fidelity 
& Casualty Company. (Eastern District of South Caro- 
lina, Myers, D. J., Feb. 24, 1939). 

When a party moves for directed verdict at the 
conclusion of the evidence, the court may discharge the 
jury from further consideration of ttie case to permit 
the court to consider questions of law and the further 
motion of such party, within ten days after discharge of 
the jury, for judgment in accordance with the motion 
for a directed verdict, may be granted. 

Anne L. Sampson v. Bertha B. Channell, Execu- 
trix. (District of Massachusetts, McLetian, D. J., 
Feb. 27, 1939). 

When a motion for a directed verdict, made at the 
close of the evidence, has not been granted and a ver- 


dict for the adverse party is subsequently rendered, a 
motion to set aside such verdict and the judgment en- 
tered thereon, coupled with an alternative motion for a 
new trial, should be denied if there is substantial evi- 
dence in support of the verdict. 


Aetna Casualty and Surety Company v. First 
National Bank of Weatherly, Pennsylvania. (Circuit 
Court of Appeals for the Third Circuit, Bices, C. J., 
Apr. 3, 1939). 

On appeal decided after the effective date of the 
new Rules in an action which was tried before such 
date, the denial of a motion for judgment non obstante 
veredicto should be affirmed if the case was submitted 
to the jury following denial of motion for directed ver- 
dict without a reservation of the questions of law raised 
by the motion for directed verdict. 


RULE 53—Masters—Subdivision (c)—Powers 


Stentor Electric Manufacturing Company  v. 
Klaxon Company. (District of Delaware, Mar. 22, 
1939). 


On motion of plaintiff in a patent suit to require 
the defendant to permit him to inspect and copy cer- 
tain exhibits produced during the taking of depositions 
which had been placed in the custody of the clerk of 
the court, a special master was appointed by Judge 
Nields under Rule 53 to determine whether such ex- 
hibits were produced under Rule 34 o1 
to a subpoena duces tecum under Rule 45, and to 
report to the court which parts of such exhibits are 
material to the issues. (Rules 34 and 45 (b) ) 


Subdivision (e)—Report 
Sheldon, et al. v. Metro-Goldwyn Pictures Cor- 


as in response 


poration, et al. (Southern District of New York, 
LerBeti, D. J., Dec. 29, 1938). 
Although the Federal Rules of Civil Procedure 


have not been made applicable to copyright suits, Rule 
53 (e) (2), requiring the court to accept the findings 
of the master unless clearly erroneous, is not essentially 
different from previously existing law on this subject. 


RULE 54—Judgments; Costs—Subdivision (a)— 
Definition; Form 

Tri-Plex Shoe Company v. Harold Cantor, et al. 
(Eastern District of Pennsylvania, Dickinson, D. J., 
Mar. 6, 1939). 

A judgment in a civil action which would have 
been a suit in equity under the old procedure must 
comply with Equity Rule 71. [Rule 54(a) of the new 
Rules is in substance similar to Equity Rule 71. Ed.| 

[Eprror1aL Note: It would appear that the writer 
of the foregoing opinion takes the position that the old 
Equity Rules have not been superseded by the new 
Rules but that civil actions which would have been 
suits in equity under the old procedure are still to be 
subject to the Equity Rules as well as to the new Rules. 
On the other hand, the opinion of the Advisory Com- 
mittee appointed by the Supreme Court to draft the 
Rules of Civil Procedure, is indicated by an answer 
made by Chairman Mitchell of that Committee, to a 
question propounded to him at the New York Sym- 
posium on Federal Rules. The question was, “Have 
the Equity Rules been superseded by the new Rules of 
Civil Procedure?” Mr. Mitchell’s answer was, “Yes, 
except in copyright cases.” Proceedings of the New 


York Symposium on Federal Rules of Civil Procedure, 
1938, p. 


337. Moore’s Federal Practice 36 states: 
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while incorporating many fea- 


“The Federal Rules, 
j Equity Rules, completely super- 


1 


tures of the tormeét! 
sede them.”’ 


RULE 56—Summary Judgment—Subdivision (b) 
—For Defending Party 

Ina C. Bar 

porated, or In 


K ing Fe atures Syndicate, Incor- 
(Southern District of New York, 


Coxe, D. J., M 8, 1939). 

In an ac nvasion of privacy by publication 
of plaintifi defendants’ motion for summary 
judge nt cle nied, the defense that the use of 


iorized being contradicted. 


the picture 


—_ 


RULE 57—Declaratory Judgments 


Ik, W. Bliss Company v. The Cold Metal Process 
Company. (( Court of Appeals for the Sixth 
Circuit, SIMONs, ¢ Mar. 8, 1939). 

A person charged with infringing a patent brought 
suit for declaratory judgment to declare the patent in 
valid. During the ndency of an appeal from a decrec 
dismissing the bil vhich was rendered prior to the 


effective date new Rules, the owner of the patent 


brought an 11 gement suit against the plaintiff in 
the declaratory judgment suit. Held, the institution of 
infringement suit does not constitute ground for affirm- 
ance of decree I e 80) 

The Ohio ( Insurance Company, a corpora- 
tion v. Clare hards, et al. (District of Oregon, 
McCo.ttiocu, D Mar. 8, 1939) 

An insurai mpany, which was defending a 
negligence suit brought in state court against a person 
for whom it cat | liability insurance, filed action in 
Federal court leclaratory judgment adjudicating 
its non-liability on policy. The defendants moved to 
dismiss the complaint on the ground of pendency of 


prior action urt, after expressing some doubt, 


tentativel 0 dismiss 
RULE 73—Appeal to a Circuit Court of Appeals— 
Subdivision (a)—How Taken 


Isadore Frank A. Margiotta. (Circuit 
Court of Appeal r the Second Circuit, HANp, C. i» 
CuaseE, C. J., P erSON, D. J., Mar. 13, 1939). 

The Feder Rules of Civil Procedure have not 


it the time within which an appeal 
run from the entry of the judg 
notice 


changed the 
may be taken be 
ment and not 1 the date of t service of 


thereof upor 


RULE 81—Applicability in General—Subdivision 
(a)—To What Proceedings Applicable 


Sheldon. et al. v. Metro-Goldwyn Pictures Cor- 
poration, et al Southern District of New York, 
LeIBELL, D. J., Dec. 29, 1938) 

Althoug! leral Rules of Civil Procedure 
have not been 1 pplicable to copyright suits, Rule 
53 (e) (2), req the court to accept the findings 
of the master unless clearly erroneous, is not essentially 
different from previously existing law on this subject. 


(Rule 53 (e) 


Subdivision (b)—Scire Facias and Mandamus 


In the matter of J. L. Stewart, No. 396—Alcatras. 
(Northern District of California, Southern Division, 
1939) 


Str. Sure, D. | i, oh, 


Writs 


have been abolished. 


Subdivision (c)—Removed Actions 

Samuel P. Angel v. McLellan Stores Company. 
(Eastern District Tennessee, Northern Division, Tay- 
Lor, D. | = Apr. 4, 1939). 

In an action removed from a state to a Federal 
court, a demand for trial by jury made in the state 
court before removal is sufficient reservation to entitle 
the party to a jury trial in the Federal court. 


RULE 82—Jurisdiction and Venue Unaffected 

J. Dan Bossard, et al. v. W. R. MeGwinn v. John 
IV’. Siegel. (Western District of Pennsylvania, 
SCHOONMAKER, D. J., Mar. 23, 1939). 

A third party claim is merely ancillary to the 
original action and the fact that the third party defend 
ant and the plaintiff are citizens of the same state and 
residents of the same district does not deprive the court 
of either jurisdiction or venue. 

F. & M. Skirt Company, Inc. v. A. Wimpfheimer 
‘ Bro., Inc. (District of Massachusetts, MCLELLAN, 
D. J., Apr. 3, 1939). 

Third-party process may not be served outside of 
the state in which the action is pending. 


RULE 86—Effective Date 

Hawkinson, et al. v. Carnell & Bradburn, (ast 
ern District of Pennsylvania, Dickinson, D. J., Dec 
7, 1938). 

In a patent suit commenced before the effective 
date of the new Rules, a motion 
ground that the patentee who is an involuntary party 
was joined as party plaintiff instead of as party de 
fendant, should be decided in accordance with the 
IXquity Rules and denied, although the new Rules 
would require the same decision on such a motion 
(Rule 19 (a) ) 

E. W. Bliss Company v. The Cold Metal Process 
Company. (Circuit Court of Appeals for the Sixth 
Circuit, Srmons, D. J., Mar. 8, 1939). 

A person charged with infringing a patent brought 
suit for declaratory judgment to declare the patent in 
valid. During the pendency of an appeal from a decree 
dismissing the bill, which was rendered prior to the 
effective date of the new Rules, the owner of the patent 
brought an infringement suit against the plaintiff in the 
declaratory judgment suit. Held, the institution of in- 
fringement suit does not constitute ground for affirm 
ance of decree. 


to dismiss on the 


Federal Life Insurance Company, a foreign cor 
poration v. Victorine B. Rumpel. (Circuit Court of 
Appeals for the Sixth Circuit, Hamitton, C. J., Mar 
9, 1939). 

Dissenting opinion in this case held that the judg 
ment should be reversed on the ground that the fact 
that defendant proceeded to offer evidence was equiv 
alent to an express reservation of issues to go to the 
jury. 


United States v. Aluminum Company of America, 
et al. (Southern District of New York, Carrey, D. J., 
Mar. 15, 1939). 

An order was made on plaintiff’s application, prior 
to effective date of new Rules, for the taking of dep 
No notice of the 
application for the order was given to certain defend 
ants. Held, the depositions taken thereafter were not 
admissible as against the defendants who did not 


ositions on written interrogatories. 
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receive notice, either under old Equity Rule 47 under 
which the order was signed or under Rule 26 (d) of the 
new Rules. 

United States of America v. Revere Copper and 
Brass Company. (Northern District of New York, 
Cooper, D. J., Mar. 20, 1939). 

1. The Federal Rules of Civil Procedure should 
not be applied to subsequent proceedings in an action 
in which defendant’s motion to dismiss for failure to 
state a cause of action has been decided before the 
effective date of such Rules. 

2. Plaintiff should be required to accept defend- 
ant’s answer on the merits after the District Court’s 
decision, dismissing the complaint for failure to state 
a cause of action, has been reversed by the Circuit 
Court of Appeals. (Rule 12 (a) ) 


Century Insurance Company, Limited v. First Na- 
tional Bank of Hughes Springs, Texas, et al. (Circuit 
Court of Appeals for the Fifth Circuit, Hotmegs, C. J., 
Mar. 21, 1939). 

The holder of warehouse receipts sued on a fire 
insurance policy covering goods in the warehouse. De- 
fendant insurance company answered with a plea in 
the nature of a bill of interpleader joining other holders 
of warehouse receipts as cross-defendants. The trustee 
in bankruptcy of the estate of the warehouseman also 
became party defendant claiming that he was cttitled 
to the proceeds of the policy. Judgment was rendered 
for the trustee before the effective date of the new 
Rules and the insurance company appealed. Held, 


judgment should be reversed and on the remand of the 
case to the District Court the more liberal provisions 
of Rule 22 with respect to interpleader should be made 
applicable. (Rule 22). 

Chandler Building Corporation, a corporation v 
Herbert T. Shannon, et al. (District of Columbia, 
LuuRING, J., Mar. 27, 1939). 

Rule 41 was held applicable in an action begun 
over five years before the effective date of the new 
Rules. 

American Fomon Company, et al United Dye- 
wood Corporation, et al. (Southern District of New 
York, Carrey, D. J., Sept. 19, 1938). 

In an action which was commenced before the 
effective date of the new Rules and in which an 
amended complaint was dismissed after such date for 
lack of jurisdiction, plaintiff’s leave to serve a second 
amended complaint may be conditioned on compliance 
with the new Rules in respect of separately stating and 
numbering the causes of action. (Rule 10 (b) ) 

Aetna Casualty and Surety Company v. First Na- 
tional Bank of Weatherly, Pennsylvania. (Circuit 
Court of Appeals for the Third Circuit, Biaas, C. J., 
Apr. 3, 1939). 

On appeal decided after the effective date of the 
new Rules in an action which was tried before such 
date, the denial of a motion for judgment non obstante 
veredicto should be affirmed if the case was submitted 
to the jury following denial of motion for directed ver- 
dict without a reservation of the questions of law raised 


by the motion for directed verdict. (Rule 50 (b) ) 





JUNIOR BAR NOTES 


By Jos—epH Harrison 


Secretary of the Junior Bar Confe rence 


EGIONAL meetings are being planned for the 

Southern States and States along the Eastern sea 

board next month. At Shreveport, Louisiana, a 
meeting of the Conference members will be held on 
May 13, 1939, for the States of Mississippi, Louisiana, 
Texas and Arkansas. Arrangements are being taken 
care of by State Chairman Leon Sarpy, Baton Rouge, 
La., and Council member Peyton D. Bibb, of the Fifth 
Circuit. 

The Eastern meeting will be held at New York 
City on Friday and Saturday, May 19th and 20th, 
1939. Hugh Graham Morison, New York City, repre 
senting the Second Circuit on the Conference Member 
ship Committee, is in charge of the arrangements 
While this meeting is being arranged for the States of 
Vermont, Connecticut and New York, comprising the 
Second Circuit, the cooperation of all States of the first 
Four Circuits from Maine to South Carolina will be 
invited. 

A program in connection with the World’s Fair 
is being planned to afford those Conference members 
who attend an opportunity to visit the Fair. The meet 
ing on Friday morning and the luncheon that is to fol 
low will be held at the Fair grounds and the day is to 
be designated as Junior Bar Conference Day. With the 
Annual Meeting being held at San Francisco, it is 
hoped that many of the Conference members who will 
be unable to attend the July meeting will avail them 


selves of the opportunity to attend the New York 
meeting. 
Schedule and Reports 
The following schedule for filing reports by the 
various members of the official family of the 


ence has been arranged: 


Confer 


Date for 
Report to 
be made 


this year 


Reporting 
Groups 


General Reporting Date 
(Applicable each year) 
Chairman ....... 40 days before annual Meeting 
Public Information 

Director.~. ...... 50 days before annual Meeting May 21 
Council Members.50 days before annual Meeting May 21 
State Chairmen ..60 days before annual Meeting May 10 
Local and State : 

Directors of 


June 1 


Public Informa- 

tion ...........70 days before annual meeting May 1 
State Membership.70 days beforeannual meeting May 1 
Chairmen ah 50 days before annual Meeting May 21 
Committees ...... 


It is essential that all reports be filed on or before 
the dates indicated as there will be little time for filing 
of reports by those officers who must receive the re- 
ports of State Officers before they file their own. 

Activities in Ohio, Arkansas and Colorado 

A successful luncheon to newly admitted members 
of the Ohio Bar was held at 


Cleveland, Ohio, on 
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Wednesday, March 29, 

Cleveland, Ohi 

arrangements 
In Arkansas, 


1939. James Arthur Gleason, 


Chairman, was in charge of 


state 


the Little Rock Junior Bar has planned 


a third series radio public information programs 
under the auspices of the Junior Bar Conference over 
Station KARK. Two general subjects for discussion 
in this series will be “The Political Organization of 


\rkansas” and “The Privilege of Voting.” 

Speakers and their subjects will be: William D. 
Hopson, “Organization of City Government ;” John 
Lofton, “Organization of County Government ;” Leffel 
Gentry, “Organization of State Government ;”” Kenneth 
Lane, “‘Histor Background of Suffrage; Howard 
Cockrill, “S« Race Franchise Discriminations as 
Viewed by nited States Supreme Court ;” Glenn 
Walther, Solutions.”” Circuit 
Judge Lawrence master of ceremonies 


Present Problems and 
\uten will be 


and will introduce the speakers. 
On Februar +, 1939 a meeting of the Colorado 
Junior Bar Conference was held at Greeley, Colorado, 


in conjunctio1 the Legal Institute sponsored by 
the Colorado B Mark Harrington, Den 
State Chairman of the Conference, presided and 


Association 
ver, 
reported that the State organizations were practically 
completed. Among the plans of the Colorado unit are 


the establishment of a Placement Bureau for Young 
Lawyers and a survey of the economic conditions of the 
younger lawyers of Colorado. Mr. Harrington reported 
that the membership quota for Colorado this year had 
already been exceeded with bright prospects for many 
additional members before the year is over. William 
Hedges Robins Jr., Denver, Chairman of the Com 
mittee on Public Information and Speaking, reported 


for this brancl the Conference activity. Norman E. 
Bradley, Denver, Chairman of the Committee on Newly 
Admitted Members, reported on plans for giving a din- 
ner in honor of each class of newly admitted members 
of the Ba 

Committee on Arrangements for Annual Meeting 


Chairman Ronald J. Foulis has appointed the Com- 
mittee on Arrangements for the Sixth Annual Meeting 
of the Junior Bar Conference of the American Bar 


\ssociation, to be held at San Francisco, California, 
July 9 to 12, 1939. The following Conference members, 
all of San Francisco, California, have been named: 
James L. Feely, Chairman; Arthur H. Connolly, Jr., 
Vice-Chairman; Melvin Belli, Percy J. Creede, Fran- 
cis L. Cress, Fred S. Farr, John P. Jennings, Henry B 


Nathan, Varnum Paul, John J. Redhead, William F. 
White. This committee will be in charge of the arrange 
ments and meeting details for the Conference. 

Frank F. ] lall, Emporia, Kansas, Chairman of 
the Conference ( on Relations with Law Stu- 
dents, addressed the student assembly of the Washburn 
Law School on March 13, 1939. Mr. Eckdall spoke on 


nmnuttee 


the work of the American Bar Association and the ac- 
tivities and program on the Junior Bar Conference. 
Following the meeting, a committee was appointed to 
prepare plans for the organization of a group that may 
later be affiliated with the Junior Bar Conference of 
Kansas. Mr. Eckdall reports a most favorable response 
from the heads of ninety-seven law schools whom he 
contacted during the year with relation to his commit- 
tee’s work, 

Samuel H. Feldstein, Baltimore, Maryland, State 


Public Informat Director during March and April 


six broadcasts over a Baltimore 


arranged for a series of 
radio station, 
more Bar 1 


which leading members of the Balti 
resented speeches on American Citizenship, 





Civil Liberties, Democracy, The Free State of Mary 
land and The Court System. 


FINDING THE LAW: LEGAL CLASSI 
FICATION, ETC. 
(Continued from page 387) 


long ago have been sunk in the quagmire of reported 
But there comes a time, even with the spe 
cialist in the profession who knows off-hand most of 
the law about his subject, when an exhaustive brief 
must be prepared and when the danger and cost of 
overlooking a single important case may be severe 
indeed. It is then that this Classification Scheme really 
comes to the lawyer’s rescue. We once heard a sea- 
soned trial lawyer described as an “able seaman” and 
that term fitted him exactly whenever he appeared in 
court. In that figure of speech lies the moral of what 
we have been trying to do in this part of our paper; 
that is, indicate the utility of the Classification Sys 
tem. Even an experienced lawyer cannot become an 
“able seaman” so far as a search of the modern com- 
prehensive Digest or Encyclopedia is concerned until 
he has, so to speak, served an apprenticeship before 
the mast with this Scheme as a training-ship. Other- 
wise the lawyer is liable to find himself roaming over 
the seas of the law with a poor compass and without 
any definite port of call. He will still remain a poor 
navigator amid “the ocean of law-books.”’ 


WHAT TO DO? 


By this time the reader may be thinking of the 
preacher who scolds about fire and brimstone, and 
tells his people they cannot be saved unless they adopt 
his narrow moral law. The lawyer is probably saying: 
“A study of classification is all very well, but it takes 
too much time; it is not a matter of salvation.”** One 
way to reply to that charge would be to simply say: 
“If you don’t do this, what are you going to do?” 
Sut a better reply is to recognize that the things we 
have been urging do mean the expenditure of time and 
effort and to stress the point that the game is worth 
the candle. The time and effort required to gain a 
working knowledge of the Classification System is 
probably about like what is required to learn to drive 
an automobile. Skillfulness in one field may be achieved 
in about the same time, and with the same combination 
of drudgery and pleasure as in the other, and with the 
same teacher, Experience. Does any one refuse to 
drive a car because it takes time to learn? 

FINDABILITY THE NEXT PHASE 

The newspaper world long and proudly has called 
itself the “Fourth Estate,” the other three Estates of 
the Realm being the Nobles, the Clergy and the Com- 
mons. In much the same way the law-publishing fra- 
ternity has now become the “Third Estate” of the law, 
the older members being the Bench and the Bar. With 
the many lawyers who are now permanently engaged 
in law-publishing and those in the Law Schools and 
elsewhere who give that work a large part of their time, 
there is a substantial group of the profession whose 
influence on the body of the law is out of proportion 
to their numbers. As we have seen, the law-publishers 


cases. 





23. Was it not a lawyer who “tempted” the Lord by ask- 
ing “Teacher, which is the greatest commandment of the 
law?” And the Lord told him what he must do to be saved 
And He further said: “On these two commandments hangeth 
the whole law and the prophets.” [Math. XXII, 35.] 
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have fairly mastered four great fields of the written 
law ; the business of Reporting, the business of Digest- 
ing, the business of Encyclopedia restatement and 
the business of Classification. But there is one busi- 
ness which still lags behind, and is yet largely unmas 
tered; as in the nature of things was bound to occur. 
That is the business of Findability. There are many 
reasons to explain why this should be so, but there is 
not time to give them here. We must simply face 
the situation as we find it. Definite but unexplored 
resources in this field could be pointed out, if there 
were time to discuss them. There is solid ground 
for predicting that the Next Phase in our law-book 


development will be in this field of Findability, and 
that it will not be long delayed. To use Judge Dillon’s 
words already quoted—“If it is not done by choice, the 
inexorable logic of necessity will compel its perform- 
ance.” Moreover, it may be laid down as an axiom 
that the New Phase of Findability will be built upon 
and around and through a wider use of the Classifica- 
tion System. The lawyer who has prep: 
in advance and learned something of the 
Classification will not be found sleeping at his post 
when the new day arrives. On the contrary he will 
find himself thinking that he has, in a measure, dis 
covered a new world 


red himself 


nNlosopny ot 


CURRENT LEGAL LITERATURE 


A Department Devoted to Recent Books in Law 


and Neighboring Fields and to Brief Mention 


of Interesting and Significant Contributions Appearing in the Current Legal Periodicals 


Among Recent Books 





66 HE Spirit of the Legal Profession,” by Robert 
N. Wilkin. 1938. New Haven: Yale Uni 
versity Press. (Published for the College of 

Law of the Ohio State University.) Pp. 178.—Judge 

Robert N. Wilkin has made a sincere and earnest ef- 

fort to relate in readable form the development of the 

legal profession and the part it and its members have 
played historically for the general benefit—and has suc- 
ceeded well. He points out that it was the better type 
of Roman lawyers who first created an esprit among 
themselves, leading to a gradual adoption of standards 
of ethics. It was these men who as praetors, or their 
consultants and advisers, ingeniously introduced prin- 
ciples of natural justice to soften the rigorous codes of 
the time. The creation of the legal profession—that 
is, the consciousness among lawyers of a power for 
collective good—was the gift of Rome. 

3ut the chapters that contain the thrill of the book 
are those that tell the history of the lawyers of Eng 
land. Once these had shaken the clergy from the ad- 
ministration of the law in the courts (and perhaps the 
profits) and had gathered themselves protectively in 
the Inns, the profession in that country began its 
march, often interrupted, sometimes shamefully be- 
trayed by its most prominent exponents, to what the 
author considers the loftiest and most glorious emi- 
nence—and, indeed, it is so considered the world over. 

The shining star in the crown of glory of the English 

legal profession is its judiciary, which for centuries 

back has maintained an unshaken independence and 
an unparalleled record for probity. That corruption 
in the highest judicial places in England was too fre- 
quently once existent the author makes no effort to 
conceal but, as he points out, there have been no in- 
stances of that sort for over two hundred years. 

In America the big part played by the profession 
was in the foundation of our governments—National 
and State—and particularly in the adoption of the Fed- 


eral Constitution. The convention which drafted it 
was largely composed of and mainly led by members 
of the bar. He tells of the coming of the industrial 
revolution, of its rich harvest and inevitable conse- 
quence of there being attracted to the profession men 
who used the law for their own personal advantage, 
but notes, to the credit of the profession, that these 
were comparatively few even then in number—and the 
corrective process has long been working to improve 
the standards and personnel of the bar, particular 
credit being given the American Bar Association 

Judge Wilkin is a little hard on State judges as a 
class, contrasting them with the Federal judges to 
their disadvantage—but this he attributes to elective 
short terms, and of course recognizes that many elected 
judges justly occupy a high place in the history of 
the profession. 

Altogether, Judge Wilkin has accomplished the 
task he set out for himself—one which could not have 
been prompted from any desire for gain—and given 
to those interested an informative and highly interest- 
ing account of the subject matter of his book 
will find it a worthwhile addition to their libraries, and 
law students will derive from its pages instruction and 
inspiration presented in pleasing and interesting form 

GERALD JONES 


Lawyers 


Tucson, Arizona 


Law As Liberator, by Joseph C. Hutcheson, Jr. 
1937. Chicago: The Foundation Press. Pp. 201. Judg- 
ment Intuitive, by Joseph C. Hutcheson, Jr. 1938 
Chicago: The Foundation Press. Pp. 227. Judge 
Hutcheson is known to the American Bar as one of the 
outstanding judges of a court famous for outstanding 
judges. The Bar welcomes his stimulating articles and 
addresses collected in the two volumes, Law as Libera- 
tor and Judgment Intuitive. The titles of the volumes 


give a clue to the essence of his thought : law—freedom 
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—intuition. In this age of international lawlessness, 
it is good to have a wise and liberal guide emphasize 
the truth that the principles of democracy, the spirit of 
the constitution, and the methods of the common law, 
present a valid answer to the quest for a way of life, 
and Judge Hutcheson is a wise and liberal guide. It 
is simple to mouth abstract generalities. It is difficult 
to endow the doctrines of Americanism with vitality. 
Judge Hutcheson has succeeded in being profound 
without being ponderous, in being interesting without 
being sensational. 

The practicing lawyer, who feels no need of in- 
spiration, will also welcome Judge Hutcheson’s books. 
It is enlightening to find a Judge of the Circuit Court 
of Appeals describe the judicial function—not as a 
theory, but as a fact. Judge Bridlegoose, jurist son of 
Rabelais, with his “large great dice” and his “little 
small dice,” is one of the famous forebears of today’s 
judge. He is often hidden away with the other skele- 
tons in the judicial closet, but we all know he is there. 
Judge Hutcheson opens the closet and we see that intui- 
tion is not a dried skeleton but a living element, the 
element in fact which constitutes the essential differ- 
ence between reat and a good judge. Not since 
Justice Cardozo’s brilliant Nature of the Judicial Pro- 
cess has the bar been allowed to observe the judicial 
mind functioning so openly. The spectacle is well 
worth seeing, and, having been seen, the spectator 
leaves it with understanding and respect. 

Judge Hutcheson is not pretentious in his col- 
lected addresses and articles. He talks about law and 
ls and books; the constitution and the 


life; judges, jai 
1 many other things. And he talks 


social order, an 
well. 
\LEXANDER J. ISAACS 

Chicago 

Proceeding f the Ninth Congress of the Inter- 
national Union of Advocates held at Budapest 8-11 
September, 1938 (Document No. 15. Neuviéme 
Congrés de I’'Union Internationale des Avocats tenu a 
Budapest du 8 au 11 Septembre 1938). Pp. 83.—In 
August 1936, at the Boston meeting of the American 
Bar Association, it was voted to join the above Inter- 
national Union. To signalize with cordiality its appre- 
ciation of this fraternal act (the Union’s motto is 
“Omnia Fraterne”) the Union elected as one of its 
six vice-presidents Pendleton Beckley, of Paris, the 
American Bar Association’s first delegate to the annual 
Congress of the Union, held that year in September 
at Vienna. Mr. Beckley has twice been re-elected to 
that office. 

At this 1938 meeting, the report shows that of the 
22 national Bars now belonging to the Union, 15 were 
represented by official delegates,—Belgium, Bulgaria, 
China, Czechoslovakia, France, Holland, Hungary, 
Lebanon (Beyrouth), Luxemburg, Poland, Rumania, 
Sweden, Switzerland, United States and Yugoslavia. 
The remaining member-Bars — Argentine, Brazil, 
Egypt, Haiti, Italy, Spain—sent excuses. The German 
Bar sent two observers, and the English Bar, which 
has regularly sent observers, was prevented this time 
by some unforeseen circumstance. 

Each national Bar is entitled to three members 


of the Board of Governors and to five (voting) dele- 
gates; in the list of those at the 1938 meeting almost 
every national delegation included a former president 
of the national Bar. 
of the Board in 


The only United States member 
ittendance was Pendleton Beckley of 








Paris ; the five delegates were Judge Alfred K. Nippert 
of Cincinnati; Charles Ruzicka of Baltimore; Curtis 
C. Shears of New York; Hector C. Spaulding o 
Washington, D. C.; and R. G. Storey of Dallas. 

The formal opening session was held in the superb 
Festival Hall of the Hungarian National Academy oi 
Sciences, presided over by Alexander Bedo de Kalnok, 
president of the Hungarian Bar Association, and wel 
comed by Edmond de Mickecz, Hungarian Ministet 
of Justice. 

The program of topics for report and debate has 
an extremely practical and up-to-date flavor: Court 
Costs and Fees; Legal Aid to the Poor; Enemy Prop 
erty in Belligerent States; Professional Fees; Code of 
Professional Ethics; Effect of Social Changes on th« 
Economic Condition of the Bar; Professional Privilege 
of Secrecy beyond National Frontiers; Present Condi 
tion and Future Objectives of a National Bar; Func 
tion of the Counsel in Producing Testimony at a Trial. 

On this last topic, Mr. Beckley presented an ex 
cellent report on the Anglo-American method of relying 
upon the counsel for producing all evidence and exam 
ining the witnesses, as contrasted with the Continental 
method in which the presiding Judge has all responsi 
bility. This led to a debate, the result of which was 
a vote charging the delegate from Sweden, M. Bom 
gren, to circulate a questionnaire to all the member 
Bars and report the result to the next Congress 

At the closing session an eloquent address was 
delivered by Mr. Shears, of New York, bringing greet 
ings from the American Bar Association, and dwelling 
on the importance of these Congresses in their fraternal 
influence for tolerance, good understanding, and co 
operation between peoples and nations. 

In view of the varied, practical, and cosmopolitan 
range of professional information contained in these 
Proceedings, it is a misfortune that they could not have 
been circulated in the English language for our benefit 

Joun H. WicMore 


Evanston, Illinois 

The English Business Company after the Bubbl. 
Act, 1720-1800, by Armand Budington DuBois. 1938 
New York: The Commonwealth Fund. Pp. xxi, 522 

Early American Land Companies: Their Influence 
on Corporate Development, by Shaw Livermore. 1939 
New York: The Commonwealth Fund. Pp. xxx, 327 

The Development of the Business Corporation in 
England, 1800-1867, by Bishop Carleton Hunt. 1936 
Cambridge: Harvard University Press. Pp. xii, 182 

These writers agree that in tracing the develop 
ment of the modern corporation too much attention has 
been paid to bodies chartered by the Crown or by Par 
liament and too little to the unincorporated joint stock 
company. In the three books the conventional account 
is corrected by emphasis upon the extent to which 
restrictive incorporation policies have been circum 
vented in each era of commercial expansion. Mr 
DuBois starts with the.South Sea Bubble and the crash 
of 1720, and pictures with a wealth of detail the organi 
zation and finance of business companies of all kinds 
through the remainder of the eighteenth century. 

Mr. Livermore selects the American land com- 
panies of 1750 to 1825 as most significant illustrations 
of the will of the business community to use the most 
appropriate form of organization despite legal or 
political obstacles. During this period land was “the 
great commodity, bait for the greenhorns abroad, a 
spur to the restless at home.” “Inevitably, it was the 
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’ 


American roads to affluence or ruin.’ 


first of the great 
(p. Xxiv). 

Mr. Hunt begins with 1800 (where Mr. DuBois 
ends) and traces through successive booms and panics 
the fortunes and legal position of companies, both in- 
corporated and unincorporated. The progress of the 
idea of “free incorporation” furnishes the main theme 
of the book, progress which was exceedingly slow until 
almost 1850 but which finally culminated in the Acts 
of 1855 and 1862. The story is presented with many 
interesting side lights. In the struggle of the early 
50’s free incorporation was supported as a measure of 
social reform, to provide investments for savings of the 
working classes (c. VI), and in a business periodical 
the Iowa business corporation law of 1851 was re 
printed with the comment that “if the Government do 
not open some new course, it is highly probable that 
the capital now so abundant in this country will be 
transferred to foreign parts.” (p. 125, n. 58). 

The three authors have drawn upon diverse types 
of source material. Mr. Hunt has relied principally 
upon Parliamentary proceedings and reports, and con- 
temporary comment in newspapers, periodicals and 
pamphlets, as well as the law reports and other tradi- 
tional sources. Mr. Livermore has made excellent use 
of the personal papers of many leaders in the early land 
Of greatest interest to lawyers, however, 


speculatic ns. 
I re fess Tr 


is Mr. DuBois’ use of opinions of counsel. 
Goebel of Columbia, under whose editorship both Mr. 
DuBois’ and Mr. Livermore’s books are published, is 
apparently responsible for suggesting the exploration of 
such opinions as a “source of law.” Many opinions 
rendered to companies or promoters were unearthed 
in offices of the companies themselves, in the Inns of 
Court, and in other archives. Mr. DuBois collects his 
references to such opinions in a separate index. listing 
over a hundred names of counsel. Sergeant Thomas 
Pengelley, in particular, seems to have been prominent 
as a corporate adviser ; over a score of his opinions are 
referred to. 

Much of the recent discussion of corporate regula 
tion was anticipated in the agitation precipitated by 
successive booms and panics throughout the period cov 
ered by these studies. Mr. DuBois considers in detail 
the eighteenth century experiments of Crown officers 
with various types of protective provisions insisted 
upon in royal charters. He regrets that such admini- 
strative control was not developed further; it was 
checked by the combination of a niggardly policy in 
granting corporate charters on any terms and a willing- 
ness to ignore violations of the Bubble Act by unin- 
corporated companies 

Readers who assumed that incorporation 
alwavs meant freedom from liability on the part of 
stockholders will be struck with the many instances in 
which liability, either unlimited or subject to variors 
limitations, was imposed both in England and in this 
country. Mr. Livermore’s treatment of early state 
legislation is particularly interesting (c. VII). 

Wiser G. Katz 

University of Chicago Law School 


have 


Flexible Participation Lotteries, by Francis Em- 
mett Williams. 1938. St. Louis: Thomas Law Book 
Co.—Here is a book of 413 pages on the very narrow 
subject of the distribution of prizes to non-paying 
patrons. The author has coined the phrase “flexible 
participation lotteries,” and has written on the history 
of law on this subject. 


AMERICAN BAR ASSOCIATION JOURNAL 


Of course, all people do not read / Affairs, 
the Yale Review, and the American Bar Association 
Journal; some of them go out at night to experience the 
adventures of theater bank night, and allied 
social movements. The author various 
schemes in detail, giving his legal conclusions as he 
goes along. This reviewer does not share the author’s 
conviction that lawyers are bewildered and confused in 
the matter. 

His main thesis is that all lotteries are illegal and 
against public policy. It is doubtful if he follows his 
conclusions logically in all cases. Compare his easy 
statement that Free “Gas” to Lucky License Numbers 
is not a lottery. See section 275, page 273 of his book. 
That the author has made a keen analysis is clear; it 
is equally clear that his history of lotteries is super- 
It is probably sufficient for the practicing lawyer 
who happens to get a case. The work probably has a 
place in our scheme of things, even though that place 
is narrow. The largest libraries should purchz 

MITCHELL D. FoLLANSBE! 


reign 


ocreeno, 


explains 


ficial. 
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Chicago 


The Brandeis Way: A Case Study in the Work- 
ings of Democracy, by Alpheus Thomas Mason. 1938. 
Princeton: Princeton University Press. Pp. 336.—The 
philosophy of the Law as expounded and developed by 
former Associate Justice Brandeis of the United States 
Supreme Court, has of late received so wide and sin 
cere an approval that no reference to it is necessary in 
a brief notice of a book designed to direct public atten 
tion to an economic and social measure of undoubted 
value and importance which we owe to the sagacity, 
ability, scientific knowledge and enlightened benevo- 
lence of the retired jurist. 

The book in question, by Prof. A. T. Mason, is 
particularly timely and useful by reason of the fact that 
the sound reform first achieved in Massacl 
Justice Brandeis and his few loyal co-workers is at 
long last commending itself to sister States, and hosts 
of men and women of limited means or opportunities in 
those States will receive direct financial benefits with- 
out burdening other citizens through additional taxes 
or disguised subsidies. f 
savings banks life insurance. 

Prof. Mason gives a detailed and vivid, dramatic 
account of Justice Brandeis’ courageous, patient and 
hard fight for that form of safe and cheap insurance. The 
plan itself is a fine instance of Justice Brandeis’ 
tical and realistic idealism. His way is always con- 
structive, always sane, always democratic. He is not 
dogmatic or doctrinaire. He is committe 
But he hates inhumanity, greed, cruelt 
He is opposed to oppressive monopoly, and he has no 
faith in mere bigness. He has fought grand larceny 
in finance and industry. He understands economics 
much better than the professorial economist. and indus- 
try better than the average industrialist. He does not 
expect too much of human nature, but he believes that 
reason and conscience will ultimately prevail 

Justice Brandeis’ wav is the genuine American 
way—the golden mean. To reject it is to reject the 
only course that can save liberty and democracy from 
the forces of darkness and barbarism. 

The gospel of Jefferson, Jackson, Cleveland and 
Wilson is the gospel of Brandeis brought down to date 
and rendered relevant and significant in an era of 
finance capitalism, of holding companies, of huge 
monopolies and of economic paradoxes and contradic- 


usetts by 


The reference, of course, is to 


prac 


1 to no ism 
and bigotry 








7. + ——— ~ 





~o 












t101 
mu 
sur 


bet 
of 
be 
alit 


the 
of 3 
cen 
tice 
sub 


nece€ 
subj 
beet 
of a 
be 1 
Dist 
Con 
1938 
pub! 
in t 
Ref 
mitt 
cont 
ed 
publ 
Lon 


min 
as 1 
put 
tati 
rela 


unt! 
vide 
othe 
mus 
Suy 
the 
tion 
in g 
for 
tot 


is, 1 
lish 
ove 
cuit 
dist 
the 
cou 
plat 
the 
revi 
in ¢ 





oo ee 





= _ — 


eee 













baftle st of our educated people and that 
humanistic civilization is to 


tions that 
must be reconciled if a 
survive. 


Victor S. YARROS 


NEW FI RAL RULES 
PROCEDURE 


AND STATE 
ntinued from page 374) 


between pri persons testing the constitutionality 


of a Federal statute A similar rule would certainly 
be desirable in the state courts when the constitution- 
ality of a statute or an ordinance is involved. 


Rule 25 the substance of the Code rule on 
t 


itution of parties and the effect of a transfer 
ot interest action It is not per- 
ceived that loption of this rule in the state prac- 
tice would materially alter the accepted practice on this 
subject. 


the subs 


is pending.” 


INTRODUCTY ; In the course of this article it is 
necessary to ma irge number of general statements on the 
subject of state lure and the new Federal Rules. It has 
been thought ur rable to undertake an exhaustive citation 


A number of references will 
Rules of Civil Procedure for the 
United States prepared by the Adyisory 


of authorities { statements. 
be made to the t to the 
District Courts 


Committee on Rules for Civil Procedure published in March, 
1938. These note ave been published in a number of other 
publications. In order to conserve space the reference made 
n this article v to the “Notes by Advisory Committee.” 


References wv made to the hearings before the Com- 


mittee on the iry in the House of Representatives in 
onnectior nsideratioh by that Committee of the 
Federal Rule ( Procedure To conserve space this 
publicatior ferred to as “Hearings before House 


Committee.” 


ADMINISTRATIVE LAW AND 
DEMOCRACY 


(Continued from page 399) 


AMERICAN 


ministrative 
is the runnin; 


ies in such widely different matters 
stockyards, the determination of dis- 
putes in employer and employee relationships, transpor- 
tation in interstate commerce, compliance with the laws 
petition, radio and various other matters. 
Further, in an attempt to avoid delays in securing 
uniformity of judicial decision upon review, the bill pro- 
vides that where a reviewing court disagrees with an- 


relating to con 


other court 1 similar case, the disagreeing court 
must forthwitl tify the points of disagreement to the 
Supreme Court of the United States in accordance with 


the procedure 1 existing by law for certified ques- 
tions. We anticipate that many months will be saved 
in getting the conflicting decisions to the Supreme Court 
for final determination. No one seems to have objected 
to this provision but I think it well to mention it. 
There is her bill before the Congress which 
» our bill. That bill would estab- 
\dministration in Washington to take 
over the jurisdiction now exercised by the eleven Cir- 
cuit Courts of Appeal and the three judge statutory 
district courts over many causes of controversy between 
the administrative agencies and the individual. This 
court could sit as individual judges and it is contem- 
plated by the bill that these judges travel around over 
the country as the needs may require. The scope of 
review would be much more limited than that stated 
in our bill. I have not the time to further discuss the 


is, in a sense, a rival t 


lish a Court of 





96 47 J. pp. 157-167. 
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bill except to say that the Boston meeting of the Asso 
ciation in 1937 rejected a similar proposal and this Com- 
mittee is opposed to the bill. 

Gentlemen, I have trespassed dreadfully upon your 
time today. I have not attempted to explain the entire 
administrative law bill as some provisions therein ap- 
pear not to be questioned. I think you may readily see 
that the American Bar bill presents the eternal conflict 
between two different theories of government: one, the 
American theory of a tri-partite government, each part 
a check upon the other two and none overbalancing the 
others. The other, the parliamentary theory of govern- 
ment, in which the executive, for the time being, is the 
dominating force and its adoption here could but result 
in forcing the acceptance of the Roman theory in which 
the executive is supreme—a reversion to the primi- 
tive type of government resulting in the condition ob- 
taining in Germany, Italy,?* and Russia today. 


PUBLIC CONFIDENCE IN THE COURTS: AN 
EDITORIAL 
(Continued from page 403) 

formed observers, the Federal Courts of today 
and recent years are as free of ‘“‘politics and 
patronage,” and are as worthy of general pub- 
lic respect and confidence, as at any time in 
our history. Certainly in its record of ad 
ministrative efficiency, devotion to the funda 
mentals of justice and fair play, and imparti 
ality in the discharge of duties between man 
and man, the judicial branch of government 
has not fallen behind the executive or legisla- 
tive departments. 

During the past six years, the personnel 
of the Courts of the United States has been 
largely reconstituted. We think that today, 
as before, the people of the United States 
should justly hold their judicial officers in high 
repute, as bulwarks of liberty according to 
law. During the past six years, many of the 
appointments to judicial office have been ad 
mirable; a few have seemed to be regrettable. 
In this respect, the experience of other years 
is unchanged. For all efforts to eliminate 
“politics and patronage” and elevate experi 
ence and courage as the tests of judicial selec 
tion, the Bar will continue to applaud the suc 
cesses and lament the failures. 

The Attorney General of the United 
States has an unrivalled opportunity to set his 
face like flint against the selection of judges 
for any reasons other than proven ability, ex 
perience, courage, judicial temperament, inde 
pendence, and fidelity to the American form of 
government. 





23. Associated Press despatch from Rome published on 
page 1, New York Time for November 14, 1936 stated that 
“Abolition of all civil and criminal courts in Italy has been 
decided upon by Premier Benito Mussolini, official sources dis- 
closed today. The courts will be replaced by special boards or 
committees from various divisions of the corporate state, these 
sources declared. . . . under the new system lawyers would 
become government functionaries the same as judges and other 
employees.” 





LEGAL ETHICS AND PROFESSIONAL CONDUCT 


Attorney’s Proposal to Bribe Public Official As 
Ground For Disbarment 


N attorney accepted $500 from a former police 
A officer for which he agreed to procure a restora- 
tion of the officer’s position or return the money 
paid him within seventy days. He failed to have the 
officer restored to his position, took no legal steps in 
that direction and did not return the money as agreed. 
The former officer complained to the Chicago Bar As- 
sociation. After a hearing, the attorney’s disbarment 
was recommended. Approving this recommendation, 
the Supreme Court of Illinois said: 

“The evidence shows that respondent was guilty of 
dishonorable conduct involving moral turpitude. None of 
the money given to him was used or intended to be used 
for the taking of any legal steps. On the contrary, it 1 
apparent from the record that Madden was led to believe 
that, through the bribery of some person or persons, the 
respondent could accomplish his reinstatement on the police 
force. Respondent’s position, as shown by the record, is 
that he had intended to bribe some public official on behalf 
of Madden or had the equally reprehensible design of 
obtaining Madden’s money on a pretense that he could and 
would do so. Whichever of these two may have been his 
design the result is the same, because he has demonstrated 
such an impairment of moral character as to bar him from 
the position which he has heretofore held as an officer of 
this court. Such a state of facts existing prior to his 
admission to the bar would have prevented his ever having 
been admitted to practice and it is sufficient to keep him 
therefrom.” In re Piszatowski, 19 N. E. (2d) 169). 
Ohio Jurist Rewrites Oath to Be Administered to 

Witnesses 

In 1936 the Judicial Section of the American Bar 
Association recommended to the Committee on Profes- 
sional Ethics and Grievances that the Canons of Judi- 
cial Ethics be amended to require that a separate oath 
be administered to each witness. It was based upon 
the assumption that taking the oath under such a pro 
cedure would so impress the witness that less perjury 
would be committed. 

In 1937 the Committee that the 
Association adopt Canon 36 of the Canons of Judicial 
Ethics, as follows: 


recommended 


“36. Conpuct oF CoUurT PROCEEDINGS. 


Proceedings in court should be so conducted as to 
reflect the importance and seriousness of the inquiry to 
ascertain the truth. 

The oath should be administered to witnesses in a man- 
ner calculated to impress them with the importance and 
solemnity of their promise to adhere to the truth. Each 
witness should be sworn separately and impressively at the 
bar of the court, and the clerk should be required to make 
a formal record of the administration of the oath, including 
the name of the witness.” 

In an effort to eliminate “the chant of leather- 
lunged bailiffs who recite the oath for witnesses as if 
it were one long, multi-syllabled and 
meaningless word,” Cleveland’s Municipal Judge Lewis 
Drucker has written a new oath which cannot be said 
in one breath, and which he intends to administer him- 
self. 

“T don’t intend that all witnesses shall have to repeat 
the oath after me, but I’m going to see that it is given 


monotonous, 


slowly enough for them to get the sense of it and 
realize that it is not a mere formality,” he explained. 

The oath he has composed, Judge Drucker be 
lieves, will aid greatly in reducing the petty perjury 
which he says “appears in almost every trial.” 

Instead of the 19-word oath: “I solemnly swear 
to tell the truth, the whole truth and nothing but the 
truth, so help me God,” Judge Drucker now uses his 
new 96-word statement : 

“In the presence of the American flag and with 
my hand on the Holy Bible, I solemnly swear to tell 
the whole truth and nothing but the truth, knowing 
that I can square my testimony with my love of 
country and with my conscience. In telling the truth, 
I am aiding the court in reaching a fair and just ver 
dict. I am also aware that there is a penalty provided 
by the laws of Ohio which the court can impose upon 
me if it should be discovered that I have intentionally 
and knowingly given false testimony.” 

The new oath has been submitted to the Cleveland 
3ar Association which will: consider framing State 
legislation for its adoption throughout Ohio. 

Bar Integration By Court Order Again Considered 

Application was recently made to the Supreme 
Court of Montana by certain attorneys representing 
the State Bar Association, to adopt and promulgate 
rules for the “Unification and Integration of the Mon- 
tana Bar.” The Court entertained the petition, caused 
notice of it to be given to all members of the Bar and 
suggested that opinions and arguments as to the legality 
and merits of the proposal be filed by a specified time. 
Attorneys responded to the court’s suggestion and a 
hearing followed in due course at which several lawyers 
argued for and against the proposal. The arguments 
were directed to (1) the authority and powers of the 
court in such matters and (2) the advisability and 
wisdom of adopting and promulgating the proposed 
rules. 

The court appeared not to doubt that it possessed 
the power to unify the Bar along the lines suggested 
in the petition but rejected the proposal notwithstand- 
ing. In a Per Curiam opinion, it said: 

“The present members of this court have a larger 
measure of pride in the record and standing of the court 
as accomplished and written into our judicial history by 
the many able men who have served upon it, than they 
can possibly have in their own ability and wisdom. That 
being so, we hesitate to say that we can in a new set of 
rules to be formulated and promulgated at this time suf- 
ficiently improve the situation in Montana to justify the 
experiment. Admittedly, the proposed plan carries with it 
many features that are comparatively new and have not 
yet been tried sufficiently entirely to demonstrate their 
worth and their advantage over the existing rules. 

“More important still, we do not feel that as yet there 
has been a sufficient showing to demonstrate the necessity 
for the immediate abandonment of our existing rules in 
favor of some other system. The lawyers of the state have 
not spoken in impressive enough numbers to convince us 
that the time is at hand when such measures are justified 
We know of no abuses of serious character existing under 
the present system that would certainly be remedied or 
even substantially improved under the new rules. Perhaps 
that is the reason that there has not been a more general 
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demand ior t anges by the members of the bar at 


] rg > 
large. 
“We are or opposed to changes when 


ntagonistic 


uch are manifestly wise and necessary. In the evolution 
of events, o1 more impressive showing, a similar 
petition might ng a different response. At this time we 
do not deem that the exigencies of our situation dictate a 


favorable resp the 
denied. 

After approving a lengthy quotation from In re 
Integration ol State Bar, 133 Neb. 283, 275 N.W. 
265, 114 A.L.R. 151, in which the Supreme Court of 
Nebraska integrat the bar of that state by its order, 


petition, and it is accordingly 


Morris, J., in gorous ‘dissent, said: 

In the second division of the majority opinion grave 
doubt is expr to the wisdom of sweeping aside the 
rules undet 1any well known lawyers of the Mon- 
tana bar gained ked distinction, and supplant the old 
with the new ar ntried. Similar misgivings are inevit- 
ably brought forward in opposition to any new or pro- 





gressive movements in all human activity. It is the part 
of wisdom to abandon the old for the new only after careful 
consideration, but 1en the new gives promise of greater 


service to societ the old, we should have the courage 
to put the new to the test, otherwise the hope of progress 
remains bound to uction, 

“It appears to me that the principal opposition to 
unification or integration ot the Montana bar springs from 
lack of information as to what may be done and intended 
to be done under h unification. At the hearing before 
the court many expressions were given voice about the 
arbitrary practices that might arise. To me it appears 


that in bringing embers of the bar and bench into 
a unit organizatio1 take a leaf from the book of rules 
of the boy scout r the practice followed in many high 


uts or pupils as a whole are put on 
made responsible for the acts 
discipline prescribed by the 
Montana bar, the bar itself 
to discipline its members, but any 
I a whole, in dealing with 


schools where tl 
their honor and the body 
of the individuals, and the 
organization. ipplied to the 
would be depended upon 
arbitrary 
any member could 
} 





action y the bar as 
t become effective until reviewed by 


this court, and while causes for suspension from practice 
and disbarment could be investigated and evidence accu- 
mulated by the |! committee appointed for that pur- 


suspension could 
by this court. The power 


disbarment or 


evict wed 


pese, no final a 


be made effective 


of disbarment and suspension is now vested in this court 
and no new power would be vested elsewhere relative to 
such matters, but the initiative in all disciplinary matters 
would be in the while it is now in this court. No 


reasonable grounds for fear that 
entitled to exercise will be circum- 
order. But the fact is that 


ethical lawyer has 
any right to which he is 
scribed by the proposed new 


many unethical members have stooped to practices that 
bring reproach uy the entire bar 

“That courts | lawyers have been the subject of 
public criticism matter of common knowledge. The 
press and leading publications voice this sentiment. Much 


of the criticism which has been heaped upon the bar is 
unwarranted To a large extent the integrity and high 
character of the ba overlooked or ignored by the public. 
That a few unetl lawyers have degraded the public 


esteem of the bat whole is a fact well known to every 
lawyer. The attitude of the public toward the bar is based 
on the belief that var could purge itself but that it is 
unwilling to do Persons who are not lawyers have 


attempted to pract law in a more or less limited degree 
to the detriment he public as well as the administration 
of justice. In the past reliance in the main has been 


placed in a voluntar association to adopt and pursue 
corrective measures 
“Voluntary bar 
ippreciated their 
regulation of the practice 
the legislature and in some 


sociations have long known and 
properly to secure the needed 
of law. They have appealed to 
states the response was the 





integration of the bar by legislative Act, while in others 
merely the sanction of the integration of the bar by the 
courts was given. The voluntary association in this state 
has made a number of attempts to secure the integration 
of the bar, or its sanction by the legislative department, 
without success. Other states, as I have noted supra, have 
secured the integration of their bar through the adoption 
of rules of court. The need being present for the better- 
ment of the administration of justice through the proper 
regulation of the practice of law, it would seem fitting and 
proper that the department of government which is charged 
with the duty of administering justice should itself adopt 
a tried and tested remedy. 

“Under the suggested plan, it can be accomplished 
without invoking any power not already exercised in the 
past, and without the delegation of any judicial function 
to any agency of the bar. The matter of the admission, 
suspension, disciplining and disbarment of attorneys, as 
well as the regulation of the practice of law, rests in this 
court. In the event of the adoption of this plan, if it be 
found that new evils arise or old ones continue, they may 
be corrected by appropriate amendments to the rules, or 
the entire plan discarded if experience has demonstrated 
such action to be the wise course to pursue. Progress can 
only be accomplished through changes, the desirability of 
which can only be determined after trial. Some twenty- 
two of our sister states have adopted this plan where it 
has been in operation for a number of years, in one or 
more far in excess of fifteen years. None of them have 
as yet rejected the plan after trial. These reasons impel 
me to the belief that the prayer of the petition should be 
granted.”—In re Unification of Montana Bar Association, 
87 P. (2d) 172. 

The realistic view expressed by Judge Morris will 
challenge the respect of most lawyers who have given 
much consideration to the matters dealt with in this 
proceeding. 

Another State Seeks Facts Concerning Economic 
Condition of Its Lawyers 


With the economic condition of the legal profes- 
sion being everywhere described as a “plight,” the New 
Jersey State Bar Association proposes to find out what 
the situation really is in that state. 

Through a carefully drawn questionnaire directed 
to some 7,800 members of the bar, the association 
seeks to learn whether the profession is overcrowded, 
whether law-trained men are receiving incomes com 
mensurate with their training, whether many of them 
are engaged in business or other nonprofessional ac- 
tivities, whether there are fields of practice available to 
the bar which are now being overlooked, whether law 
students are receiving the proper training for the 
present types of practice, and what can be done by the 
association to improve the situation. 

The American Bar Association’s Committee 
Economic Condition of the Bar believes that such a 
survey should be made in many states and cities. The 
New Jersey bar believes in so doing it is performing 
a service of inestimable value to the profession and of 
considerable consequence to the public as well. 

A letter accompanying the questionnaire explains 
that it is proposed to show the income range of New 
Jersey lawyers during the past 15 years and to corre 
late this information with data about the age, sex, edu 
cation, race, and national origin, professional status 
and nature of practice, and other characteristics of the 
State’s bar. It is proposed to show also whether over 
crowding is State-wide or confined to particular areas, 
and what type of education, both general and legal, has 
produced the most effective results for lawyers. The 


on 
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letter emphasizes the fact that no lawyer replying to 


the questionnaire will be disclosing his identity. 


Oo 
t=] 


The letter of explanation includes the reasons 
given by Dean Lloyd K. Garrison, of the University 
of Wisconsin Law School, as chairman of the Amer- 
ican Bar Association’s professional economics commit- 
tee, why surveys such as the present one should be 
made: 


“In the circumstances in which the profession finds 
itself, with large numbers of lawyers either unable to earn 
a living in the practice, or earning a bare pittance; with 
innumerable young lawyers unable to find openings; with 
many of the older men, after a lifetime of practice, scarcely 
able to keep going; with substandard proprietary law 
schools turning out each year thousands of ill prepared 


and frequently deluded aspirants for admission; with lay 





agencies, despite the efforts made to check them, encroach- 
ing here and there upon the practice in ways which some- 
times suggest that the bar itself is deficient in the kind 
of service which it renders in certain specialized fields; 
with growing evidence that people in the low income 
groups frequently go without legal assistance because they 
cannot afford to pay for it, or because they distrust lawyers, 
or do not know any lawyers, or do not know when they 
need advice; with evidence in still other directions that 
the public relations of the bar are defective; with evidence, 
finally, that the cost of maintaining offices is excessively 
high—in these circumstances we think it imperative that 
the bar should take action both to get the facts more fully 
and to experiment with remedies.” 
THE COMMITTEE ON PROFESSIONAL 
ETHICS AND GRIEVANCES 
H. W. ARAN’ 


CHAIRMAN 
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(Continued from page 420) 


ticles of intrastate commerce. The opinion points out 
that the mere power of the federal government to reg- 
ulate interstate commerce does not disable the states 
from adopting reasonable measures to secure the health 
and comfort of their people, and concludes that this 
statute is a measure clearly appropriate to this lawful 
end. 

The case was argued on March 10, 1939, by Mr. 
William H. Thompson for appellant and by Mr. Ed- 
ward H. Knight and Mr. Rexell A. Boyd for appellee. 


Admiralty—Bills of Lading—Valuation Clauses— 
Validity—Computation of Damage for Loss 
Smith, et al v. Motorship “Ferncliff” et al. 83 

Adv. Op. 604; 59 Sup. Ct. Rep. 615. (No. 548, decided 

March 27, 1939), 

Certified questions in an admiralty suit to recover 
damages to shipments made under a bill of lading which 
provided that all claims for which the ship or carrier 
may be liable were to be adjusted on the value declared 
by the shipper or on the net invoice cost plus disburse 
ments, whichever should be the least. No choice of 
rates with and without the clause had been offered the 
shipper, and no value was declared by the shipper on 
the shipment in question. The certified questions were 
(1) whether under these circumstances the valuation 
clause was valid; (2) if so, should damages be ascer- 
tained under the clause by deducting the value of the 
damaged goods in their damaged condition at the time 
and place of delivery from the invoice cost valuation 
as fixed by the clause; or (3) should the percentage 
of loss of the damaged goods, based on the difference 
between sound value and damaged value be ascertained 
and that percentage applied to the invoice value to 
ascertain the damage. 

The Court’s opinion by Mr, Justice McREeyNo.tps 
holds that in the absence of fraud or imposition, the 
valuation clause was valid; and that the damage should, 
and could, without invalidating the clause, be computed 
by the method outlined in question (2), by deducting 
the damaged value from the invoice value, instead of 
the method stated in (3). 

The case was argued on March 2, 1939, by Mr. 
Charles R. Hickox for Smith et al., and by Mr. George 
Whitfield Betts, Jr., and Mr. George Forbes for Motor 
ship “Ferncliff” et al 


Federal Income Tax—Capital Gain—Sale or Ex- 
change Defined—Redemption of Bonds Before 
Maturity 

Fairbanks v. United States, 83 Adv. Op. 602; 59 
Sup. Ct. Rep. 607. (No. 65, decided March 27, 1939). 

Certiorari to settle conflicting circuit court holding 
as to whether gain derived from redemption of bonds 
by the issuing corporation before maturity was or was 
not a capital gain within the meaning of § 206(a) (1) 
of the Revenue Act of 1921 and corresponding 
208(a) (1) of the Revenue Acts of 1924 and 1926, and 
101(c) of the Revenue Acts of 1928 and 1932, all of 
which provided that capital gain should include gain 
from “sale or exchange” of capital assets and be subject 
to taxation at the rate of 121%4% rather than at normal 
and surtax rates. 

The Court’s opinion by Mr. Justice McReyno.ps 
concludes that payment and discharge of a bond is 
neither “sale” nor “exchange” within the commonly 
accepted meaning of those terms and that this view 
should be adopted in interpreting the statute. It also 
concludes that the provision in § 117 of the Revenue 
Act of 1934 which expressly provides that amounts 
received upon the retirement of bonds shall be consid 
ered as amounts received in exchange therefor was 
not a Congressional interpretation of prior acts, but 
purposely made a material addition thereto. 

The case was argued on February 28, 1939, by 
Mr. William Stanley for petitioner and by Mr. Andrew 
D. Sharpe for respondent. 


sections 


Federal Income Tax—Deductible Expenses—Un- 
amortized Bond Discount and Expense— 
Merger Defined 

Helvering v. Metropolitan Edison Co. and Helver- 
ing v. Penn, Water and Power Co. 83 Adv. Op. 623; 
59 Sup. Ct. Rep. 634. ( Nos. 486 and 487, decided April 
3, 1939). 

Certiorari to settle conflicting holdings of circuit 
courts as to whether under the Revenue Acts of 1926 
and 1928 a Pennsylvania Corporation may deduct from 
its gross income unamortized bond discount and ex 
pense in connection with redemption of bonds of a sub 
sidiary, all of whose assets it had previously acquired 
pursuant to Pennsylvania law. 

The Court’s opinion by Mr. Justice Roperts 
examines the transactions in question and concludes in 
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Commissioner of Internal Revenue 
er Saul for Metropolitan Edi- 


by Mr. Edwin M. Sturtevant for 

Water & Power Company 
1 Electric Corporation v. Commis- 
ip. 627: 59 Sup. Ct. Rep. 638. (Nos. 

1 April 3, 1939) 

volving the same question as that 
86 and 487, supra; but in which the 
il reached the opposite conclusion 
rd circuit, the Court’s opinion by 
Roperts reverses the judgments for the 


opinion in the former cases. 
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State Statutes—Regulation of Highways—Caravan 
Act—Validity under Commerce Clause and 
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Under the Act “caravanning” is defined as the 
“transportati vehicle operated on its 
own wheels, o1 tow of a motor vehicle. for the pur 
pose of selling the sam within or without 
this State.” TI harge is stated to be in part for 
reimbursement of enses of administering pt lice reg- 
ulations to J safetv on the highways and in part 
for compens use of highways 

A dist t of three judges sustained the 
harges against the validity of the Act, but on appeal 
the decree wa sed by the Supreme Court in an 
opinion by Mr. Tustice STONE 

~The bill of plaint was filed by numerous plain- 
tiffs, and the uestion considered was whether the 
requisite amount of $3,000 or more was in controversy 
A considerati f the record led to the conclusion 
that the amount cking as to all plaintaiffs except 


one 
all but that ( 

On the he charges of undue burden on 
interstate cor and infringement of the Fourteenth 
Amendment wet nsidered and the conclusion reached 
that the legis! had not transgressed the limitations 

of the appli ] stitutional restrictions. The bill was 
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ordered dismissed on the merits as to the remaining 
plaintiff. 

The case was argued by Mr. Amos M. Mathews 
for appellants and by Mr. Everett W. Mattoon for 
appellee. 


Judicial Code—Section 266—Cases for Three— 
Judge Federal Court 

Wilentz et al. v. Sovereiqn Camp, Woodmen of thi 
World, decided April 17, 1939, 83 Adv. Op. 747; 59 
Sup. Ct. Rep. 709. 

Appeal under § 266 of the Judicial Code from a 
decree of a three-judge federal court declaring certain 
provisions of the New Jersey Municipal Finance Com 
mission Act invalid, and enjoining certain state and 
municipal officers from acting pursuant thereto, on th 
ground that the provisions in question violate the con 
tract clause of the Constitution 

On appeal, the Supreme Court, in an opinion by 
Mr. Justice Stone, ruled that the case does not come 
within the provisions of § 266 of the Judicial Code. bh 
cause, under the challenged Act, the only state officers 
against whom an injunction is sought are the members 
of the commission, and “they are clothed with no au 
thority to enforce the challenged statutes and have taken 
no steps to enforce them” and are also “without author 
ity to enforce provisions authorizing the com 
promise of delinquent taxes.” Since the case was not 
one for a three-judge court, the direct apneal to the 


Supreme Court did not lie, and was accordingly dis 
missed, it appearing that an appeal preserving the 
questions involved has meanwhile been taken to the 


appropriate circuit court of appeals. 

The case was argued by Mr. E. J. Dimock for 
appellants and by Messrs. David M. Wood and At 
thur T. Vanderbilt for appellee. 


Territorial Courts — Jurisdiction Over Suit to 
Recover Income Tax Voluntarily Paid 
Bonet v. Yabucoa Sugar Company, 83 Adv. ‘ Ip 

607 ; 59 Sup. Ct. Rep. 626. (No. 498, decided March 

27, 1939.) 

Certiorari to review a judgment of the Circuit 
Court of Appeals for the First Circuit holding that 
under Puerto Rican statutes a suit could be maintained 
in a Puerto Rican district court for refund of 
voluntarily paid. 

The local district court in Puerto Rico ruled that 
under the applicable statutes it was without jurisdic 
tion to entertain a suit for the recovery of 1927 incom 
taxes paid under the laws of the Island, where the 
taxes had been voluntarily paid without protest. The 
Supreme Court of Puerto Rico affirmed; but its judg 
ment was reversed by the Circuit Court of Appeals 

On certiorari the Supreme Court, in an opinion by 
Mr. Justice BLack, reviews the Puerto Rican statutes 
providing a remedy for the recovery of excessive taxes 
and concludes that the legislative purpose was to with 
hold from the local courts jurisdiction to entertain 
suits to recover income taxes paid voluntarily and with 
out protest. In addition to the legislative history re 
lied upon to support the conclusion, the Court also 
emphasizes that the rulings of the Puerto Rican courts 
on the subject are entitled to great weight and will not 
be overruled by the Supreme Court in the absence of 
manifest error, where, as here, they touch upon a mat 
ter of purely local concern. 

The case was argued by Mr 


taxes 


William C. Rigby 
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for the petitioner, and by Mr. Earle T. Fiddler for the 
respondent. 


Civil Contempt— Refusal to Testify Before Internal 
Revenue Agent—Civil Procedure—Appeal to 
Circuit Court of Appeals 

McCrone v. United States. 83 Adv. Op. 752; 59 
Sup. Ct. Rep. 685. (No. 660, decided April 17, 1939). 

Certiorari to review circuit court dismissal of an 
appeal from an order adjudging petitioner in contempt 
and confining him to jail for refusing to obey its pre 
vious order to testify before an agent of Internal Rev 
enue pursuant to U.S.C., Title 26, sec. 1514, which 
authorizes the commissioner to require attendance and 
examination of taxpayers in connection with their re 
turns. The appeal was taken simply by notice of 
appeal as permitted by the Supreme Court Rules for 
Appeals in Criminal cases ; instead of by allowance and 
citation as required by U.S.C., Title 28, sec. 230, for 
appeals in civil cases. 

The Court’s opinion by Mr. Justice BLack 
holds that the contempt in this case was civil, not 
criminal, since the punishment was wholly remedial, 
and was not intended as a deterrent to offenses against 
the public, and since resort to the district court by the 
commissioner was had simply to buttress the proced 
ure for the collection of taxes, not in vindication of 
public justice. Therefore, the statutory civil procedure 
for appeal should have been followed, and since it 
was not, the appeal was properly dismissed. The opin- 
ion further finds that the steps which petitioner took 
can not be held sufficient on the theory that they follow 
in substance the requirements of the Federal Rules of 
Civil Procedure which became effective on September 
16, 1939, since the time at which the appeal was and 
had to be taken was before that date, and the case was 
not, therefore, one that was pending on that date, 
within the meaning of Rule 86 of the new civil rules. 

The case was argued on March 30, 1939, by Mr. 
H. Lowndes Maury for petitioner and by Mr. Paul A. 
Freund for respondent. 


Equity—Adequacy of Legal Remedy—Jurisdiction 
of Federal District Courts 

Atlas Life Insurance Co. v. W. I. Southern, Inc. 
83 Adv. Op. 755: 59 Sup. Ct. Rep. 657. (No. 598, de- 
cided April 17, 1939.) 

Certificate from the 10th Circuit Court of Appeals 
presenting questions of law in a suit in the Federal 
Court by an insurer for cancellation of life insurance 
policies on the ground that the insured had inten- 
tionally and fraudulently given false answers to ques- 
tions material to the risk. Prior to the institution of 
the Federal suit an action on the policy had been begun 
in the state court by the beneficiary of the insured. Un- 
der the state practice, the insurer could set up fraud 
as a defense in such an action or could interpose a 
cross-complaint for cancellation. The state action was 
not removable to the Federal court since the company 
was a non-resident of the state. The following ques- 
tions were certified : 

“1. Is the remedy at law available in the state 
court by setting up the alleged fraud as a defense to 
the action on the policies, such an adequate remedy at 
law as will constitute a valid defense to the suit in 
equity for cancellation of the policies? 

“2. In order to constitute a defense to a suit in 
equity to cancel a policy of life insurance on the ground 
of fraud, is it essential that the remedy at law be avail- 
able to the complainant in an action at law pending in 
the federal court? 

“3. Is the principle that the adequate remedy at 





law which will preclude a federal court of equity from 
granting relief must be one available in the federal 
courts, applicable in the instant case where the relief 
sought is affirmative in form but defensive in char 
acter ?” 

The Court’s opinion by Mr. Justice SToNneE points 
out that section 16 of the Judiciary Act of 1789 which 
declares that suits in equity shall not be maintained 
where a plain, adequate, and complete remedy may be 
had at law, is not an obstacle to a suit at law in a Fed 
eral court, since the insurance company has no remedy) 
at law in a Federal court for the cancellation of the poli 
cies, and the accepted test of legal adequacy which th« 
section prescribes is the legal remedy which the Fed 
eral, rather than state court provides. However, the 
opinion points out that under section 24 (1) of the 
Judicial Code the maintenance of a suit requires the 
presentation of facts entitling the company to equitable 
relief and that in this aspect of the case the certified 
questions are incapable of categorical answer since spe 
cial circumstances, peculiarities of local procedure, and 
other questions not clear from the certificate might 
determine whether equitable relief was appropriate. 

The opinion states as the guiding principle that 
the Federal court should proceed only so far as is 
necessary to protect the suitor from loss of his defense 
at law, without needlessly interfering with the defend 
ants rights in the state court. 

The case was submitted on March 29, 1939, Mr 
Elmer J. Lundy and Mr. Logan Stephenson for the 
Atlas Life Insurance Company and by Mr. Austin Flint 
Moss for W. I. Southern, Incorporated 





Veterans—Exemption from Execution 

Carrier, et al. v. Bryant, 83 Adv. Op. 653; 59 Sup. 
Ct. Rep. 707. (No. 541, decided April 17, 1939). 

Certiorari to the Supreme Court of North Carolina 
involving the question whether negotiable notes and 
United States bonds purchased and held as investments 
for an incompetent world war veteran by his guardian 
out of payments of benefits authorized under laws re 
lating to such veterans are subject to execution upon 
a judgment against the incompetent 

The Court’s opinion by Mr. Justice McReyn 
oLps holds that section 3 of the Act of August 12, 1935. 
which exempts from execution “payments or benefits 
due or to become due” and which was urged as requir- 
ing immunity, does not create an exemption here since 
the investments purchased are not within the language 
of the statute. 

The case was argued on March 27th and 28th, 1939, 

by Mr. John W. Wood for petitioners and by Mr. Fred 
erick D. Hamrick, Jr., for respondent 


Federal Estate Tax—War Risk Insurance—Tax 
Exemptions—Contract Clause 

United States Trust Co. of New York v. Helver- 
ing. 83 Adv. Op. 666; 59 Sup. Ct. Rep. 692. (No. 453, 
decided April 17, 1939). 

Certiorari to determine whether proceeds of a War 
Risk Insurance policy payable to a deceased veteran's 
widow were properly included in his gross estate under 
the Federal estate tax levied under section 302(¢) of 
the Revenue Act of 1926, as amended, or whether they 
should have been excluded by virtue of section 22 of 
the World War Veteran’s Act of 1924, which pro 
vides that insurance under that act shall be exempt 
from taxation. 

The Court’s opinion by Mr. Justice Brack con 
cludes that the payments in question were properly 
included in the gross estate since the estate tax is not 
levied on the property of which an estate is composed 








tc 








m 
al 


la 














REVIEW 





OF RECENT SUPREME CoURT 





DECISIONS 441 





but is an excise upon the transfer or shifting of rela- 
tionships to property at death, and is not included 
within the immunity declared by the Veteran’s Act. 
[he opinion also concludes that inclusion of the pro- 
ceeds of the War Risk policy does not violate the con- 
tract clause of the Fifth Amendment, since there is 
no statutory immunity from the estate tax which could 
| 1 provision of the insurance contract. 


Bi considered 


The case is argued on March 3, 1939, by Mr. 
Wilder Good for petitioner and by Mr. J. Louis 
Monarch for pondent 


Indian Lands—Trusts—Statutes 


Chippewa Indians of Minnesota v. United States, 
83 Adv. Op. 668; 59 Sup. Ct. Rep. 687. (No. 666, de- 


cided April 17, 1939 


Special itory appeal from dismissal by Court of 
Claims of a suit brought under special permissive legis- 
lation to compel equitable restoration by the United 
States of the proceeds of lands and timber opened for 
settlement and sold under the Act of January 14, 1889, 
which authorized the negotiation, reservation, and ces- 
sion of the Chippewa Indian lands in Minnesota, and 
by which it is claimed that Congress abdicated its power 


to administer 


] 


he Chippewa property as tribal property 
and agreed l 


hold the proceeds of the ceded lands in 
trust for classes of individual Indians in accordance 
with the outlined in the Act. The funds al- 
ted were expended for general pur- 
poses for the welfare of the Chippewas as a tribe. 
The Court's opinion by Mr. Justice Roperts 
holds that the Act of 1889 did not create a technical 
trust since and subsequent acts show that Con- 
continue to deal with the Indians on 
| not to surrender its guardianship 


pros 
leged to be 


gress intend 


1 tribal basi 


over them. The judgment of the Court of Claims was, 
therefore, afhrmed 

The case was argued on March 30, 1939, by Mr. 
Donald S. Holmes for appellants and by Mr. Raymond 
lr. Nagle for appellee. 


Patents—Foreign Inventions—Relation Back 
Commercial Use as Prior Public Use 

Electric Storage Battery Co. v. Shimadzu et al. 
83 Adv. Op. 709; 59 Sup Ct Rep 675. (No. 441, de- 
cided April 17, 1939. 
nvolving the validity and infringement 
granted to Genzo Shimadzu, a citizen 
and resident Japan, the first for a method of form- 
ing a finely ided lead powder, the second for a 
method and process of manufacture of a fine powder 


Certiorat 
of three patents 
] 


composed of k suboxide and metallic lead and for 
the product he process and the third for an appa- 
ratus for the continuous production of lead oxides in 
the form of a dry, fine powder, all used in the manu- 
facture of plates for storage batteries 

Three questions of patent law were involved in 
the case ai re considered in the Court’s opinion by 
Mr. Justice Roperts. The first of these was whether 
in an infringement suit by the owner of a patent for 
a device invented but not patented or published abroad, 
to restrait nnocent use, the inception of which 
intedates the application for patent, the plaintiff may 
prove that his actual date of invention was earlier than 
he commencement of the asserted use, or whether the 
provisions and history of U.S.C., Title 35. sections 31, 
32 and 72, require that the foreign inventor take as 
his date of invention the date of his application in the 
United States, unless prior thereto the invention has 
been communicated and described to someone in this 


count? oT neen nate nted abroad The opinion ex 


amines the history of the statutes in question and con 
cludes that section 31 does not limit the plaintiff to the 
date of application in this country, but that he may 
prove the invention was in fact made at an earlier date, 
as could the owner of an invention made in the United 
States ; that this construction of section 31 is not modi- 
fied by section 32, and that section 72 is not applicable 
where, as here, the litigation is between the patentee 
of a foreign invention, or his assignee, and an alleged 
infringer who defends only in virtue of prior knowledge 
or use not covered by a patent. 

The second question was whether the delay of the 
patentee in applying for the patent was sufficient to 
constitute an “abandonment” so as to bar relief from 
infringement. As to this the opinion concludes since 
“abandonment” is an affirmative defense which must 
be pleaded and proved and this was not done in this 
case, and since the excuse given for not pleading the 
defense is insufficient, that the Court would not be 
justified in construing that the district court found that 
the plaintiff intentionally concealed his invention and 
delayed making application for the purpose of unduly 
extending the life of his patent so as to constitute 
“abandonment.” 

The third question was whether commercial use 
of the patented process and apparatus in the alleged 
infringer’s plant for more than two years prior to the 
application for the patent precluded redress. As to 
this, the opinion holds that this defense was adequately 
pleaded ; that the findings of the district court that there 
had been commercial use more than two years prior 
to the application was not unsupported by the evi- 
dence, and that the commercial use was, as to two of 
the Shimadzu patents, such a public use within the 
meaning of the patent law as to invalidate them; but 
that the defense was not made out as to the third 
patent. As to this patent, the Court remanded the case 
with direction to determine further the question of in 
fringement ; as to the other two, it ordered the bills to 
be dismissed. 

The case was argued on February 28, by Mr. 
Hugh M. Morris for petitioner and by Mr. Edmund 
B. Whitcomb and Mr. George Whitefield Betts, Jr., 
for respondents. 





Patents—Well Drilling Fluid Sampler—Novelty of 
Method and Apparatus 

Honolulu Oil Corporation Ltd. et al. v. Halliburton 
et al; and Halliburton et al v. Honolulu Oil Corpora- 
tion, Ltd. et al. 83 Adv. Op. 670: 59 Sup. cs. Rep. 662. 
( Nos. 466 and 479, decided April 17, 1939.) 

Certiorari involving questions of the validity and 
infringement of the Simmons Patent No. 1,930,987, for 
a method and apparatus for testing productivity of 
formations encountered in oil and other deep wells 
drilled by the rotary method. 

The Court’s opinion by Mr. Justice BUTLER sets 
forth the specifications of the patent and discusses the 
prior art in detail and concludes (1) that the apparatus 
claims are invalid for want of invention (2) that the 
method claims were clearly indicated by prior art and 
are, therefore, invalid for want of novelty. 

The Cuter Justice did not participate. 

The case was argued on March 3rd and March 
6th, 1939, by Mr. A. W. Boyken for the Honolulu Oil 
Corporation, Ltd., et al., and by Mr. Leonard S. Lyon 
and Mr. William H. Davis for Halliburton et al 





Note: This issue contains all the decisions handed 
down before April 24, except Higginbotham v. City of 
Baton Rouge and Kohn et al. v. Central Distributing Co 
Summaries of these will appear in next issue 
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CURRENT EVENTS 





ve have a splendid parole system in our 

vn State, 
paroled from another State, whose sole 
was $24 for 


Parole authorities report that 


to be robbed by a gangster 


annual parole expenditure 
postage 
nly eight States have really good parole 
ystems and nine States don't even pre 
tend to have any. In many other States. 
parole exists in name only. Through 
out the country parole varies widely in 
States 


there are discrepancies among counties 


effectiveness and even within 
ind among individual institutions. 

‘We are encouraged in Massachusetts 
commitments to the State’s 
prison last year were the lowest since 
1930; and to our reformatories, the low- 
1920. If severe punishment 
lone were the cure for crime, law- 
breaking would have disappeared in the 
dark ages. If parole were the cure, we 
should have to build another 
prison. With good parole, we shall need 
fewer prisons and we can reasonably ex- 
pect less crime. This is indeed a large 
return to the public for its heavy stake 


because 


est since 


never 


in parole.” 

Public Salary Tax Act of 1939 

As recently explained by the Bureau 
of Internal agencies 
throughout the country, this Act pro- 
vides for the taxation by the Federal 
State and 
local employees for 1939 and subsequent 
years. It prevents, in the first instance, 


collection of Federal tax on their sal- 


Revenue to its 


Government of salaries of 


aries received for all prior years. 
Che \ct 
shall not be collected on salaries re- 


provides that State taxes 
Federal employees prior to 
1939; but it also provides that, if the 
Treasury 


ceived bv 


determines 
and proclaims that it is the policy of a 
State to collect taxes from Federal em- 


Secretary of the 


ployees on their salaries received by 
them prior to January 1, 1939, the Fed 
eral Government will thereafter tax the 
ilaries of the employees of that State 
for years prior to 1939 


Nine City Institutes in April 


INE city institutes held curing the 
N month of April give tangible evi 
lence of the increasing momentum 

hich is being attained by the program 


advanced legal education 


Association. Dut 


sponsored 


the American Bar 


ng the month, an institute tour in 
Texas by Dean Herbert F. Goodrich, of 
he University of Pennsylvania law 
School, and a trip in which Professor 
Ralph W. Aigler, of the University of 
lichigan, conducted institutes at the 


niversity ot 


Colorado and 11 Albu 
uerqdue Ne \ | 


Mexico, ha 


proved the 


practicability of the efforts of the Legal 
ducation Section te reduce expenses 
ndividual cities through prearrange 
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ment of institute dates. Dean Goodric! 
and Professor Aigler are both known a 
speakers of ability and as authorities 
their particular lines of work. 

Dean Goodrich spoke at Houston 
April 14 and 15, in Fort Worth on the 
17th and 18th, and in San Antonio on 
the 19th and 20th, his subject beirg 
“Law Across State Lines—Some Mod 
ern Problems.” His lectures were most 
enthusiastically received by the Texans, 
the institutes in Houston and Fort 
Worth, being the first of this type held 
there. In San Antonio, where the ba: 
association had last fall put on an in 
stitute on the Federal Rules, the pr 
vious success was repeated and the legal 
institute has become a recognized part 
of the program of the San Antonio Bar 
Association. Professor Aigler’s subject 
at the University of Colorado Law Day 
at Boulder on April 29 was scheduled 
to be “Legal Relations Between Banks 
and Customers” and a similar topic was 
to be discussed at Albuquerque on May 
1 and 2, including also modern develop 
ments in the law of negotiable instru 
ments. 

Professor E. Blythe Stason, of the 
University of Michigan Law School 
who has just been chosen to succeed 
Dean Henry M. Bates, who retires as 
dean at the end of the current school 
year, will conduct an institute on Ad 
ministrative Law in Kansas City on 
May 8 and 9. This institute will be held 
under the auspices of the Kansas City 
Bar Association and the Lawyers As 
Kansas City. 


Stason is regarded as an expert in the 


sociation of Professot1 
field of administrative law and is the 
author of a book on the subject of Ad 
ministrative Tribunals, as well as a 
case book on Municipal Corporations 


Richmond Institute on Adminis- 
trative Law 

The first legal institute in Richmond 

was scheduled for April 28 and 29 by 

the Virginia Bar Association in coop 

State Bar and the 


Association on three 


eration with the 
Richmond Bat 

phases of administrative law. The pro 
gram for the meeting provided for di 

cussion of the Securities and Exchange 
Commission Act, Labor Law, and Tax 
ation, with the speakers including 
Warren Madden of th 
Labor Board, So 


licitor-General Robert H. Jackson, and 


Chairman J. 
National Relations 


other prominent Washington officials 


Shreveport Bar Association Invites 
Bar of Three States 
The New Federal Rules of Civil Pr 
cedure was the subject chosen for the 
institute held by the 


Shreveport Bar Association. Lawyers 
south Ar 


first two-day 


and judges of east Texas, 
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kansas, and north and central Louisia- 
ana were invited and the program 
covered the mornings and afternoons of 
Friday and Saturday, April 7 and 8 
An outstanding group of speakers pa 
ticipated in the institute, including Mr. 


FLY TWA 
DIRECT TO THE 





—_—_— James William Moore, of Yale Uni 
CONVENTI versity, co-author of Moore’s Federal 
Practice, Chief of the Research Staff 
of the Advisory Committee; Hon. 


Monte M. Lemann, of New Orleans, 
member of the Advisory Committee 
which wrote the Rules; Judge Joseph 
C. Hutcheson Jr., of the United States 


Court of Appeals, Fifth Circuit; Judge 











Ben C. Dawkins, of the United States 

District Court, for the Western Dis- 

- “S trict of Louisiana; Dr. Paul Brosman, 
= ve Dean, College of Law, Tulane Uni- 

Have More Time in versity; and Hon. J. M. Grimmet, Ref 
eree in Bankruptcy, Western District 


SAN FRANCISCO! 


of Louisiana, Shreveport and Monroe 


Your time is worth money ... so fly | 
to the Convention. And fly TWA 
the only route over the Painted | 
Desert, Grand Canyon and Boulder 
Dam. Spend hours instead of days in | 
travel; have more time in San Fran-_ | 
cisco to visit the Fair and see the 

sights. Meals aloft are free on TWA 


. all things considered, it costs no 
more to fly! 

















To San Francisco Flying One Way 
from Time Fare 
NEW YORK 19 Hrs. 15 Min. $149.95 
PITTSBURGH 17 Hrs. 40 Min $128.95 
WASHINGTON’ 20 Hrs. 10 Min $139.75 » wa ‘ 
ST. LOUIS 13 Hrs. 31 Min $105.00 || HE 32nd Annual Convention of 
aaa cry iano fete the Florida State Bar Association 
ALBUQUERQUE 6 Hrs. 37 Min $ 59.60 convened at the Belleview Biltmore 
*Connect j Ine . > Paliaas:e lori wre >? 
From Pittsburgh, SAVE 10% ON || Hotel at Betenie, Florida, March 23rd, 
Connecting Service ROUND TRIPs || 24th and 25th. 
On the first day the Annual Confer- 
ence of Delegates was held, at which 
For information and _ reservations . ; » i ° . ‘ > 
elt your Trasd hawt @ yous time the report of the Law Book Com- 
nearest TWA office. TWA offers | mittee, preceded by an address on “Con- 
direct and connecting airline serv ; 


tinuous Code Dr. 
K. Wilson, of Stetson University, was 
The Committee 
structed to present to the Legislature a 
request for a revisor of statutes. 

The Criminal 
its final report and the Criminal Code 
as proposed, was adopted as the official 
code to be presented to the Legislature 
|as the primary objective of the Associa 


ice to over 140 cities Revision,” by James 


TRANSCONTINENTAL & WESTERN AIR, INC. | received was in- 


Code Committee mack 


|tion this year. Various other commit 
tee reports were had. 

| On Friday, March 24th, the 

dent’s annual address was delivered and 
| well received. It was followed by ad- 
| dresses on “Constitutional Questions 
Involved in the Taxation by the Fed- 
eral and State Governments of Public 
Salaries and Interests from Future 
Issues of Public Securities,” by the 
Honorable James W. Morris, Assistant 
Attorney General of the United States 


Presi- 


THE ROUTE OVER 


° and “The Needs of Our Supreme 
Saja y } ourt,” by Mr. Justice Elwyn Thomas 


of the Florida Supreme Court. 











Divisions. The Chairman of the Insti 


tute Committee was Mr. Cecil Morgan, 
of Shreveport. 
Mention should also be made of the in 


stitute conducted at Urbana, Illinois, by 
the Law School of the State University, 
at which Professor Thomas Reed 
Powell of Harvard was the speaker. On 
the afternoon of March 22 | 
the 


“The 
Transition” and 


1€ spoke on 
subject of Constitution in 
on the following after- 
Ways of 


~ Some 


noon, his topic Wa 


Looking at the Law.” On the evening 


of March 23 he discussed “Some Con- 
temporary Constitutional Issues.” Ap- 
proximately 250 law students and 


lectures 

\pril cal 
endar was one on the Chandler Bank 
ruptcy Act, which was held on April 14 
by the Nebraska State 


lawyers attended these 


The ninth institute on the 


Bar Association. 


~ Bar Associations 

Florida State Bar Association Holds Thirty-Second 
‘Annual Convention—Criminal Code Adopted for Pres- 
entation to Legislatures — To Be Made Association’s 


Primary Objective for Year—Addresses Delivered, etc. 


Friday afternoon the 1 
Junior Bar Section was held, at which 
time William P. Simmons, Jr., of Talla- 
elected Presicent of this 


eeting of the 


hassee, was 
section. 

On Saturday m« 
made by Dr. Paul E. Raymond of Stet 
son University, on “The Purpose and 


rning addresses were 





oe 


— 


: TES 


DAN H. REDFEARN 
President, Florida State Bai 


A score 


lation 









id 


S- 








\MERICAN BAR ASSOCIATION JOURNAL 


















1 aS, 
7 


7 fa ‘ A 


THEY TOOK UP LAW 


THE recent report of the special committee on economic condition of the bar lists 
these replies to a questionnaire to young lawyers on the reasons they chose the legal 
profession. 


Natural desire and ambition - - - - - - 38% 

Parent or near relative an attorney - - - - - 13% 

Advantages of knowledge of law in business - - - - 8.5% 
Financial advantages of the profession - - - - - 81% 
Desire for an independent profession - - - - - 7.2% 
Influenced by their parents : ° - - - : 5.3% 
Past business experience showed need of law - - - 5.2% 
Desire for education . . - - - . - 44% 
Interest in forensics _- - - - - - - 3.5% 
Possibilities for legal research - - - - - - 1.5% 
Political advantages of profession - - - - - 1.3% 


WILL THEY SUCCEED? Time alone can tell the story but from the early stages of 
their practice to the ripe age of retirement the habit of daily use of the trustworthy 
text treatment of the law in AMERICAN JURISPRUDENCE is a worthwhile corner- 
stone which WILL support a WORTHWHILE and LASTING success. 


A menican,JurisPruDence IS PUBLISHED AND EXCLUSIVELY FOR SALE BY 


THE LAWYERS CO-OPERATIVE PUBLISHING CO. _ - . Rochester, N. Y. 
BANCROFT-WHITNEY CO. - - - - . San Francisco, Calif. 
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Court, on “Unauthorized 
Law” and by R. Allan Stephens 
man of the 
the American Bar 


, Chair 
Section of 
Association and Sec- 
retary of the Illinois State Bar A 
tion, on “State Association 


Many constructive points 


Bar Activities 


ocla 
T ech 


were 


Bar 
niques.” 


gathered from these various addresses 


At the Membership Luncheon, held 
Saturday noon, Judge Kenesaw Moun 
tain Landis was the honor guest \t 
this time the election of officers was 
held, resulting in the choice of Dan H 
Redfearn, of Miami, as President; John 

Secretary 


Dickinson, of St. Petersburg, 1 
ke Adkins, Gaines 
ville, Leroy Collins, Tallahassee, and 
C. Edmund Worth, Tampa, as Members 
of the Executive Council. 
Vice-Presidents were 
I—Richard H. 
W. 


Treasurer and 


elected 
Merritt, 
Henderson, 


Circuit 
as follows: 


? 


Pensacola; 2—John 


Operation of Parole,” by Mr. Justice 
Roy Chapman of the Florida Supreme 





Practice of 


Tallahassee; 3—W. Brantley Brannon, 
Lake City; 4—William B. Bond, Jack- 
sonville; 5—M. C. Scofield, Inverness; 
6—L. P. Hardee, St. Petersburg; 7— 
Peter R. Perry, St. Augustine; 8—Bar- 


ton T. Douglas, Gainesville; 9—T. 
Pickton Warlow, Orlando; 10—E. 
Snow Martin, Bartow; 11—Owen W. 
Pittman, Jr., Miami; 12—Dewey A. 


Dye, Bradenton; 13—B. A. 
Tampa; 14—Evans Crary, Stuart; 15— 
Manley P. Caldwell, West Palm Beach 

At the Annual Banquet, held Satur- 
day evening, the Honorable Abit Nix 
of Athens, Georgia, was the principal 
speaker. At 
dent was installed. 

A well pro- 
gram, including a golf tournament, fish- 
made the 


Gregory, 


this time the new Presi- 


rounded entertainment 


ing trips, etc., meeting very 
enjoyable. 

\ large crowd was in attendance and 
1 very successful meeting was held 


JOHN DICKINSON, Secretary 


Kentucky State Bar Association Holds Most Successful 

Convention to Date—Increase of Salaries for Judges 

Urged in Address— President Hogan Speaks on _ the 
Profession and the Public—New Officers. 


HE Kentucky State Bar Associa- 
tion held its fifth annual meeting 
under the Bar Organization Act of 1934 


h 29th 
inclusive. 


in Louisville, Kentucky, on Marc 
to March 3lst, 1939, both 
The meeting was attended by over eight 
more than 


Kentucky 


hundred lawyers, comprising 
twenty-five per cent of the 


Bar. A smoker was given the visiting 
lawyers by the State Association on the 
evening of March 29th, and the first 
business session was held on the morn- 


ing of March 30th. 
The meeting 
retiring President Leonard J] 


was presided over bv 
Crawford 
the 


were 


of Newport, Kentucky. Following 


invocation, addresses of welcome 


made by the Honorable Joseph A. 
Scholtz, Mayor of the City of Louis- 
ville, and the Honorable Thos. A. Bal- 
lantine, President of the Louisville Bar 
Association. A response was made by 
President Crawford, following which 


he delivered 
President. 


his address as retiring 
He the many 
undertakings that had been commenced 
during the last year, and spoke of the 
that had 


reviewed 


progress been made in the 


disposition of complaints and_ other 
problems that had arisen from time to 
time. He told of the co-operation that 
he had received from the Committees 
and touched briefly upon their accom 
plishments. He concluded by saying 


that “although the 


present Association 









LAFON ALLEN 
President, Kentucky State Bar 
Association 


was formed in 1934, it is already in a 
healthy and strong condition.” 

An address was then delivered by th 
Honorable Gus Thomas, Chief Justic« 
of the Court of Appeals of Kentucky 
In the his 
Thomas 


course of remarks Judge 
dwelt at length 
practice and procedure before the Court 


of Appeals of Kentucky and then dealt 


some upon 
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with the question of the advisability of 
providing a means of pens 
Judge Thomas sugges 
ries of Judges of the Court 


ioning Judges 
that the sala 
of Appeals 


$5,000 maxi 





should be raised above the 


mum now allowed by the Constitutio1 
because in many cases that salary was 
not sufficient t provide a_ decent 


standard of living for the 


operated to deter many 


incumbent and 


qualified lawyer 


from seeking the office. He pointed out 
that only one State pays its Justice 
less, and only three States pay them a 
little as that received by the Justices 
of the Kentucky Court. 

The afternoon session opened witl 


an address by the Honorable Robert 
K. Cullen, formerly of Elkhorn, Wis 


consin, who is the edit in charge of 


the revision of the Kentucky statutes 
He explained that revision did not mean 
any alteration of the statutes as such 
but that it comprehended the elimina 
tion of duplicate, ambiguous, obsolete 
repealed and other statutes which for 
some reason or other still remained o1 
the books. 

Then followed an address by the 


Honorable H. Church 
the United States Di 
Fastern District 
subject of “More | Determi 
nation of Actions Under the New Fed 
eral Rules of Civil 

stressed the adequacy of the regulations 
to speed litigation toward 


Ford, Judge of 
strict Court for th 
Kentucky, on the 
x pe litious 


Procedure.” He 


final deci 


sions on the merits of the cases, with 
justice, fairness and elimination of much 
expense. 

Then followed an address bv _ the 


Honorable Frank J. Hi 
of the American Bar Assoc 


gan, President 


ition, who 


spoke on the subject, “The Profession 
and the Public.” In the course of his 
address Mr. Hogan outlined the five 


major objectives that the Ar 





New and Used 
LAW BOOKS 


Bought and Sold 
List on Request. 
ILLINOIS BOOK EXCHANGE 
(Established 1904) 
337 West Madison Street Chicago, Illinois 

















LAW BOOKS 


NEW and USED 


We carry a big stock of second-hand sets 
ard text books. 
We buy and sell. 
Libraries Appraised. 
We solicit your inquiries 


BURGER LAW BOOK CO. 
117 W. Harrison St. Chicago, Ill 
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The pilot flies his plane confi- 
dently, regardless of darkness, fog 
or weather, if his radio tells him he 
is on the “beam.” 


Owners of IRM insurance policies 
know that they are on the right 
course. IRM fire - prevention engi- 
neers have carefully checked the 
property for fire hazards, and regu- 
lar inspection provides continuing 
safeguards for the future. And IRM 
policyholders are fully aware that if, 
in the face of these precautions, fire 
does occur, the IRM record of loss 
settlements since the organization of 
the group assures prompt reimburse- 
ment. 

Furthermore, since IRM helps to 
create improved risks and reduces 
the number of fires, it has been able 
to return 25% of the premiums to 
policyholders every year. Sound in- 
demnity ... minimum cost. 


IMPROVED RISK MUTUALS 


60 John Street, New York 





A nation-wide organization of old established, 
standard reserve companies writing the follow- 
ing types of insurance: Fire « Sprinkler Leak- 
age « Use and Occupancy «+ Tornado and 
Windstorm « Earthquake - Rents « Commis- 
sions and Profits « Riot and Civil Commotion « 
Inland Marine 
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H.R. 4546 by 
7 
CHANDLER 
The above bill, pending in the 
Judiciary Committee of the House of 
Representatives, provides for the ex- 
amination and certification of short- 
hand reporters employed in the 
judicial or executive branches or by 
any independent agency of the Gov- 
ernment, except Departmental em- 
ployes under Civil Service, for the 
making of a verbatim record of any 
oral testimony, proceeding, hearing 
or trial before a court, commission, 
independent agency of the Govern- 
ment, master, referee, etc. Attorneys 
interested in Federal Court and Gov- 
ernment hearings are asked to ex- 
amine this bill and to urge its pass- 
age. Its purpose is to secure a 
higher standard of reporting in a 
field at present not covered by 
statute 

NATIONAL 

SHORTHAND 

REPORTERS 

ASSOCIATION, 
Gaw, Secretary, 

Elkhart, Ind. 


HERBERT J. WALTER 
Examiner and Photographer of Questioned Documents 
(Handwriting Expert) 
100 NORTH LA SALLE STREET, CHICAGO 


George B. Walter, Associate 


“Thirty Years Experience’ 


CENtral 5186 




















lfonorable C. 
Registrar-Treasurer, and Samuel M. 
Rosenstein, Frankfort, Secretary 

The 1939 meeting was acclaimed as 
the most successful of any convention 
ever held by the State Bar Association. 
The registration at this meeting indi 
the attendance to be 
largest ever recorded and a great 
and interest 


cated one of the 
deal 
of enthusiasm mani 


fested by the large number that attended 


Was 


each business session. 
SAMUEL M. ROSENSTEIN, 


secretary 


Hill Cheshire, Frankfort, 


Polish Lawyers Install Officers 


At the annual dinner of the Polish 
Lawyers Association of Chicago, held 
at the Midland Club on Wednesday, 
February Ist, 1939, the following were 
nstalled as officers: 

President, Stephen Love; First Vice- 
President, M. J. St. George; Second 
Vice-President, William C, Jaskowiak; 
Third Vice-President, Stephanie X. 
Blaszezynski; Treasurer, Walter A. 
Witowski; Secretary, Theodore A. 
Siniarski; Members of Board of Gov- 
ernors, S. Charles Bubacz, J. 


i Lisack, 
and Walter A. Kiolbassa. 

At the installation dinner, addresses 
were made by Judge Otto Kerner of 
the United States Circuit Court of 
Appeals, Judge Michael L. Igoe of the 
United States District Court, Attorney 
Francis X. Swietlik, dean of the Mar- 
quette University School of Law and 
Attorney Henry P. Chandler, President 
of the Chicago Bar Association. 


Officers of San Antonio Bar 
Association 
The following officers were elected 
January 7, by the San Antonio Bar As- 
sociation to for the 1939: 
Fagan Dickson, President; Harold K 
Stanard, Vice-President; Merritt H. 
Steger, Vice-President; Park Street, 


serve year 


Secretary-Treasurer. The following di 
rectors were elected: William Aubrey, 
L. M. Bickett, Theo F. Weiss, Henry 
Dielmann, Al M. Heck, Fagan Dickson, 
Harold K. Stanard, Merritt H. Steger, 
and Park Street. 

The Association at present consists 
of 311 dues-paying members. It has an 
anti-usury committee that is waging 
spirited war against loan sharks. The 
Association is numerous 
other activities. 


engaged in 


Notice to Junior Bar Conference 
Members 
(From the Chairman) 

Make your hotel reservations for the 
San Francisco meeting as soon as pos- 
sible. The World Fair that is in 
progress there will tax hotel accommo- 
dations particularly at the time of the 
annual meeting. The Empire Hotel will 
be the scene of the Junior Bar Con- 
ference’s activities. Reservations should 
be made for this hotel through the 
Reservation Department, 1140 North 
Dearborn Street, Chicago, Illinois. 


Wanted 
Copies of the October, 1916, and 
October, ’20 of the JourRNAL. Write, 
giving price, to American Bar Associa- 
tion Journal, 1140 N. Dearborn St., 
Chicago, Ill. 





INSURANCE DEFENSE ATTORNEYS 





Does your name appear in any of the approved Insurance Law Lists? 


Our Directory reaches Home Office Counsel, Claim Superintendents, Loss Managers and 
other officials whose duties include the placing of insurance claims and legal business. 


“HINES”’ published annually for 30 years . . . the original Insurance Counsel 








List ...used as a standard reference book by the leading Casualty, Surety and 
Life Companies and prepared with their aid and co-operation .. . the only 
List reaching all the Insurance Companies and Transportation Lines. 





HINES 


INSURANCE COUNSEL 





Serves the Insurance Com- 
panies, ee ee Lines 
and Self-Insurers 


Edward E. Collins, Manager 





HINE’S LEGAL DIRECTORY, INC. 
Publishers 
FIRST NATIONAL BANK BUILDING 


CHICAGO 


Approved, 1939, 
American tion 


Special Law Lists Committee 


“Hine’s” Established 1908 

















